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FOREWORD 


“The raw afternoon is rawest, and the dense fog is densest, and the 
muddy streets are muddiest, near that leaden-headed old obstruction, ap- 
propriate ornament for the threshold of a leaden-headed old corporation: 
Temple Bar. And hard by Temple Bar, in Lincoln’s Inn Hall, at the very 
heart of the fog, sits the Lord High Chancellor in his High Court of 
Chancery. 

“Never can there come fog too thick, never can there come mud and 
mire too deep, to assort with the groping and floundering condition which 
this High Court of Chancery, most pestilent of hoary sinners, holds, this 
day, in the sight of heaven and earth. ... 

“This is the Court of Chancery; ... [and] there is not an honourable 
man among its practitioners who would not give—who does not often give 
—the warning, ‘Suffer any wrong that can be done you, rather than come 
here!’ 3 

Jarndyce and Jarndyce, the most celebrated equity suit in English fic- 
tion, droned on its interminable way amid the foggy confusion painted by 
Charles Dickens in his masterpiece, Bleak House. The novel was published 
just a century ago in 1853, and the author’s own preface carefully pointed 
out “that everything set forth in these pages concerning the Court of 
Chancery is substantially true, and within the truth.” To sustain his indict- 
ment Dickens traced the tangled web of suit and suitors through many years 
and eight hundred thirty pages before disclosing the doleful news that the 
entire estate had been swallowed by court costs. Dickens’ pen was often 
used as a rapier against social injustice but never more effectively than in 
Bleak House. 

Equity, which had developed, among other reasons, as a counterpoise to 
the harshness and rigidity of the common law, had, by 1853, fallen prey to 
enervating red tape and official lethargy. Dickens, by exaggerating the 
abuses, was able to give impetus to reform. The Judicature Act of 1873 in 
England and the Field Code and its successors in the United States banished 
the worst of the abuses and by fusing law and equity into a single procedural 
system dispelled much of the fog about which Dickens wrote so eloquently. 

It is always illuminating to dip into history and see how far we have 
come in a relatively brief span of years. Separate courts of law and equity 
are now virtually an institution of the past (although they survive in some 
four states); the complicated bill in equity beginning “To the most reverend 
and worshipful Father in God, my Lord Cardinal Archbishop of Canter- 
bury and Chancellor of England: Meekly beseecheth your orator, etc.” has 
been replaced with the simplicity of a complaint under modern codes of 
pleading. Some legal writers have felt that fusion tolled the death knell of 
equity but the courts have not followed so melancholy a prediction and 
equitable relief still requires that “the suit must be within the traditional 
scope of equity as historically evolved in the English Court of Chancery.” ? 

Dickens, Bleak House 2, 3 (1853). 


* Frankfurter, J. in Guaranty Trust Co. of New York v. York, 326 U.S. 99, 105, 
65 Sup. Ct. 1464, 1468 (1945). 








The traditional characteristics of equity, its elements of discretion, and 
its in personam enforcement of decrees is still very much with us. As a lead- 
ing equity scholar concluded in 1945: “. . . [W]herever one goes in this 
country he will find today the same sharp distinctions between law and 
equity that existed in earlier times. Not only is the judgment in a case at law 
different from the relief administered in an equity case, but there are vital 
distinctions as to method of trial and even as to review on appeal. Nor was 
this separation wiped out by the reformed procedure that began with New 
York in 1848 and infected the Federal Courts by means of their present Rules 
of Procedure. There is still a distinction between an action at law and a suit 
in equity, and there remains a vast difference in many respects, between a 
judgment at law and an equity decree.” 3 

Fusion of law and equity is a fact; still greater fusion is inevitable; but 
practical procedural differences between law and equity continue to face 
the practitioner. This issue of the Law Forum is a recognition of this pro- 
cedural cleavage. Most of the periodical material on procedure is directed 
toward the law side of the docket, particularly toward personal injury work. 
Less spectacular but equally important is the structure of a chancery suit. 
The contributors to the Spring, 1954, issue have focused their attention on 
this neglected area of the law. 

“Suits in Equity Contrasted with Actions at Law” sets the tone for this 
symposium. Inadequacy of legal remedy remains the cornerstone of equity 
jurisdiction and chancery procedure is most meaningful when compared to 
legal procedure. The writer begins on an historical note but spends the 
bulk of his time on current problems. 

The second article goes directly to “The Trial of the Suit in Equity” 
and again concentrates on how it differs from its legal counterpart. Much 
of the article is utilized to develop the function of the master in chancery, 
since that officer represents one of the principal points of departure from 
legal practice. 

“Decrees and their Enforcement” logically follows the trial and the 
available law on this subject is truly surprising. The writer makes a thorough 
survey of each facet of the problem. Tied closely to the decree are the 
two principal equitable remedies—‘“Injunctions and Receiverships.” The 
fourth article comes to grips with the pecularities of these twin arms of 
equity power. 

The symposium closes with an article on “Representative Actions and 
Proceedings,” a topic of expanding current interest. The utility of such 
actions is great but so are the complexities. The author stresses the former 
while reducing the latter to understandable principles. 


Joun E. Cripper 
Editor, Law Forum 


* Glenn, “Equity: A Visit to the Founding Fathers,” 31 Va. L. Rev. 753, 757 (1945). 


SUITS IN EQUITY CONTRASTED 
WITH ACTIONS AT LAW 


BY JAMES B. SHAUGHNESSY * 


HISTORICAL DISTINCTIONS 


WHEN ILLINOIS BECAME A STATE in 1818 its people were the 
beneficiaries of the long slow development of English law. They inherited 
the dual system of jurisprudence which had been cultivated in England and 
in the early colonial states. In this system law and equity lived side by side. 

The existence of separate jurisdictions within one court system raises 
problems. For a time it seemed that the best way to solve the problems was 
to bring about a complete merger of law and equity, and this was attempted 
in some jurisdictions. Following the first code of practice, adopted in New 
York in 1848, a number of other states enacted similar codes. One of the 
central concepts of these codes was the abolition of the distinctions between 
law and equity. The legislators apparently intended to obliterate all lines 
of division, both substantive and procedural. 

By 1881 the process of merger had gone so far that it caused signals of 
distress to be sent out by those who believed in the permanent value of the 
system of equity. In 1881, Pomeroy, in the preface to the first edition of his 
treatise on equity jurisprudence, said: 

“The tendency .. . has plainly and steadily been towards the giving 
an undue prominence and superiority to purely legal rules, and the 
ignoring, forgetting, or suppression of equitable notions. . . . I need not 
dwell on the disasterous consequences of the tendency above described, 
if it should go on to its final stage. Even a partial loss of equity would 
be a fatal injury to the jurisprudence of a state.” + 


Illinois avoided being caught in the main current of the movement 
toward merger. In the same year that New York enacted the David Dud- 
ley Field Code of Procedure, 1848, Illinois adopted its second Constitution. 


* JAMES B. OSHAUGHNESSY. A.B. 1932, University of Notre Dame; 
LL.B. 1934, Chicago-Kent College of Law; 1937-1942, associate in the 
firm of Rosen, Francis & Cleveland, Chicago; 1942-1944, attorney for 
Chicago & Northwestern Railroad; 1944-1947, general attorney; pres- 
ently associate professor of law, Loyola University; Director of the 
Office of Law Development of the Law School; member of the Joint 
Committee of the Chicago and Illinois Bar Associations on Civil Prac- 
tice. 


‘1 Pomeroy, Equity JurRISPRUDENCE, xxv (5th ed. 1941). 


1 








2 CHANCERY PROCEDURE IN ILLINOIS — [Vot. 1954 


In the Constitution of 1848, the partition was erected which prevents the 
complete merger of law and equity: 


“That the right of trial by jury shall remain inviolate, and shall ex- 
tend to all cases at law... .” ? 


And in the Constitution of 1870 the Bill of Rights provides: 


“The right of trial by jury as heretofore enjoyed, shall remain in- 
violate, ...”§ 


As long as the right to a jury trial in law actions is preserved the division 
between law actions and equity suits will be maintained. Any attempts at 
complete merger will fail. 

The distinction between the two jurisdictions is further manifest in 
Article VI, Section 12 of the Constitution of 1870: 


“The circuit courts shall have original jurisdiction of all causes in 
law and equity....” 4 


Section 1 of the Chancery Act of 1872 provides: 


“That the several circuit courts and city courts of this state, and 
superior court of Cook county, in all causes of which they may have 
jurisdiction as courts of chancery, shall have power to proceed therein 
according to the mode hereinafter prescribed; and where no provision 
is made by this act, according to the general usage and practice of courts 
of equity.” 5 


It may be said that Illinois is sufficiently dedicated to the value of 
equity to side with Pomeroy in his crusade to preserve equity jurisdiction. 
When, in 1922, the Illinois Supreme Court held that the legislature could 
not deprive the courts of their equity jurisdiction ® the future pattern of 
procedural reform became fixed. Statutory changes in procedure had to be 
predicated on the existence of two systems, law and equity. 


STATUTORY RULES OF PROCEDURE 


The Chancery Act of 1872, as amended from time to time, established 
most of the procedural standards for equity practice down to 1933. Where 
the provisions of the statute did not speak explicitly, the parties were di- 
rected to proceed “according to the general usage and practice of courts of 
equity.” 7 


? Itt. Const. Art. XIII, § 6 (1848). 

* Id. Axt. Il, § 5 (1870). 

‘Id. Art. VI, § 12. 

* Tuy. Rev. Srat., c. 22, § 1 (1953). 

® Stephens v. Chicago, Burlington & Quincy Ry. Co., 303 Ill. 49, 135 N.E. 68 (1922). 
‘Tui. Rev. Srat., c. 22, § 1 (1953). 
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The statute was explicit in many respects. It prescribed the rules for 
determining venue, for summons and services of process; it specified the 
standards for pleadings, for proceedings after case at issue, and for the entry 
and enforcement of decrees. The Act also contained provisions respecting 
the parties to an equity action. Several particular forms of equity actions 
were treated expressly, such as bills to compel discovery of property, to 
construe wills, and to quiet title. 

One of the principal objectives of the Civil Practice Act of 1933 was to 
reduce procedural differences between law and equity. Consequently it 
was necessary to repeal most of the Chancery Act of 1872 ® and to sub- 
stitute procedural standards which control both law and equity actions. 
At present the Chancery Act has limited effect in matters of procedure. 
However, the following sections are still in force: 


General statement of jurisdiction. (Section 1) 

Provision for suits by guardians and trustees. (Sections 5 and 6) 

Attachment or contempt for failure to appear in response to process. 
(Section 41) 

Enforcement of decrees. (Section 42) 

In respect to decrees, provisions for liens of money and other decrees, 
execution of deeds, the execution of decrees, and the terms of sale. 
(Sections 44 to 48 inclusive) 


The sections pertaining to complaints to compel discovery of property, 
formerly known as creditor’s bill, and complaints to construe wills and to 
quiet title are also in effect at the present time. (Sections 48 and 49) 

Practically all of the provisions of the Act of 1872 which today are 
in force have either not been amended at all or have been modified but 
slightly to conform to the requirements of the Civil Practice Act. 

In addition to the unrepealed sections of the Chancery Act, the chapter 
on Chancery in the Illinois Revised Statutes, Chapter 22, contains three other 
acts: provisions for the preservation of trust estates, (Sections 52a and 52b) 
establishment of constructive notice of suits in equity (Section 53), and 
provision for bonds where a receiver is appointed. (Sections 54 and 55) 

Looking at the practice today it may be said that the Civil Practice Act 
has brought the procedural aspects of the two systems, law and equity, into 
as high a degree of uniformity as was considered possible or desirable in 
1933. 

Section 1 of the Civil Practice Act states that, “The provisions of this 
Act shall apply to all civil proceedings, both at law and in equity... .” ® The 
Act establishes a common standard is respect to venue, process and service, 
parties, pleadings, pre-trial motions, defenses, and discovery. To a great 


*Id.,c. 110, § 218. 
° Id. § 125, 
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extent these provisions have accomplished what might be called a merger 
of law and equity in matters of form. The Practice Act retains the distinc- 
tion in the manner of conducting hearings, though procedural differences 
have been reduced. 

The Practice Act also retains some of the points which distinguish the 
judgment at law from the decree in equity, a subject which is treated else- 
where in this symposium.!° 

The Act contains an express disclaimer of any intent to change the 
substance of the respective systems of law and equity. In Section 31 after 
abolishing the distinctions “respecting the manner of pleading between .. . 
actions at law and suits in equity,” the legislature provided that “this section 
shall not be deemed to affect in any way the substantial averments of fact 
necessary to state any cause of action either at law or in equity." 

Wherever the traditions demand a distinction in the treatment of equity 
practice, the Practice Act makes due allowance in the interest of maintain- 
ing undiminished the effective operation of the equity side of the court. 
Though causes may be transferred with dispatch from one side of the court 
to the other, it is important to note that there still are two sides. There is 
not now, and there never has been a fusion between actions at law and suits 
in equity as the Supreme Court has expressly stated since the adoption of 
the Civil Practice Act.!? 


JURISDICTION OF EQUITY 


It must be recognized that today there is a large segment of our system 
of jurisprudence which is directed by the same influences which brought 
about the initial exercise of the adjudicative power of the king’s chancellor 
several centuries ago. It would be desirable to mark out the territory oc- 
cupied by the respective sides of the court. 

The scope of jurisdiction of the equity courts is hard to define. The 
system of equitable jurisprudence which Illinois inherited '* has certain ill- 
defined lines of jurisdiction. The lines had been drawn in the contest of the 
sixteenth and seventeenth centuries between the chancellors and the com- 
mon law judges. The contest was settled according to certain terms, one of 


See Brunsman, Decrees and Their Enforcement, infra p. 41. 

"Iii. Rev. Srar., c. 110, § 155 (1953). 

2In Frank v. Salomon, 376 IIl. 439, 443-444, 34 N.E.2d 424, 426 (1941) the court 
said: “The title of the Civil Practice Act: ‘An Act in relation to practice and pro- 
cedure in the courts of this state’, shows a clear legislative intention to affect only the 
adjective as distinguished from the substantive law. . . . These provisions [of the Civil 
Practice Act] demonstrate it was not the legislative intent to abolish substantive distinc- 
tions. Considering together all the provisions quoted, it was the obvious intention to do 
away with forms of pleading but to preserve separate procedure in law and equity.” 

%“The several Circuit Courts of this State in their respective circuits, have the 
same jurisdiction in Chancery which the Court of Chancery in England has... [except 
where changed by statute].” Mahar v. O’Hara, 4 Gil. 424, 427 (1847). 
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which is found in a statement of fundamental policy: equity will not take 
jurisdiction of a cause when the complainant has a full, plain, and adequate 
remedy at law. 

Illinois courts have followed this standard in determining questions of 
jurisdiction and in so doing they have recognized the importance of historical 
development in defining the jurisdiction of equity courts. In one case it was 
said, 


“. .. it is to be borne in mind that courts of law existed from time im- 
memorial; that the court of chancery arose out of the inability of the 
common law courts to give full, adequate and complete relief; and that 
the court of chancery has never had any other reason for its existence; 
a necessity it was and is, but only because of the insufficiency of the law 
courts.” 14 


Assuming this statement to be historically accurate, the following de- 
scription of equity jurisdiction in Puterbaugh is essentially a definition of 
the basic principles upon which the chancellor’s authority rests, 


“The jurisdiction of a court of equity does not depend alone on pre- 
cedent, or the mere accident whether the court has in some previous 
case, or at some distant period of time, granted relief under similar cir- 
cumstances, but rather upon the necessities of mankind and the great 
principles of natural justice, which are recognized by the courts as a 
part of the law of the land, and which are applicable alike to all condi- 
tions of society, all ages and all people... .” 15 


However sound these observations may be, they still do not amount to 
a definition of equity jurisdiction. Since some of the best qualified observers 
in the field of law have been frustrated in their attempts to define equity,'® 
it is suggested that an additional attempt at this point be abandoned in favor 
of a specification of those causes which equity will most readily entertain. 

There are certain matters over which equity exercises exclusive jurisdic- 
tion, others in which equity has concurrent jurisdiction with the law courts, 
and others in which equitable relief is auxiliary.17 

Traditionally the chancellor maintained a concern for the protection of 
the beneficiaries of trusts and other fiduciary relationships. It was the 
chancellor who insisted upon the highest exercise of conscience by those 
who were entrusted with the property of others. The chancellor’s interest 
in these cases was, to a great extent, matched by the indifference of the com- 


“ Shenehon v. Illinois Life Ins. Co., 100 Ill. App. 281, 290 (1st Dist. 1902). 

© | PUTERBAUGH, CHANCERY PLEADING AND Practice, 3 (7th ed. 1930). 

6 E.g., “. .. Equity now is that body of rules administered by our English Courts of 
Justice which, were it not for the operation of the Judicature Acts, would be admini- 
stered only by those courts which would be known as Courts of Equity.” The author 
promptly admitted that this “is but a poor thing to call a definition.” MartLanp, Eguiry, 
1 (1st ed. 1909). 

See 1 Pomeroy, Equity JuRISPRUDENCE, 186 (5th ed. 1941). 
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mon-law judges, and, therefore, he came to have exclusive jurisdiction of 
trusts and uses and their modern counterparts.1® 

The rigidity of the common law in respect to the type of secured loans 
which are today known as mortgages, prompted the equity courts to create 
a new and distinctive approach and to grant relief in the form of foreclosure 
proceedings, while at the same time protecting the interests of the borrowers 
through the device of redemption.’® 

In cases of fraud, accident, or mistake the equity court looked beyond 
the technical relationships of the parties and listened to a recitation of under- 
lying complaints which, if true, called for a type of relief which the com- 
mon law was unable to give. This kind of a case came to form such a large 
part of the chancellor’s case load that his office was thought of as the pro- 
tector of persons victimized by fraud, accident, or mistake.?° 

In some instances equity will entertain a cause even though there may 
be a remedy at law. Before doing so, however, it must appear that the legal 
remedy is not complete. Under some circumstances equity will decree 
specific performance of contracts, will order a defendant to render an ac- 
counting to a plaintiff, and will prevent certain kinds of torts where they 
are threatened. Equity will resolve disputes respecting title to real estate 
and may decree the transfer of personal property from one person to 
another.?! 

To some extent equity acts in aid of the prosecution or defense of other 
cases which are pending or contemplated. For example, the chancellor will 
entertain bills for discovery, for perpetuation of testimony, and will issue 
decrees of injunction and ne exeat. This type of relief is not sought as an end 
in itself but as a means to accomplish an end.”? 

In the appropriate case the chancellor may show the supreme manifesta- 
tion of his authority: he will decree that a party refrain from prosecuting 
an action at law 2° or from collecting a law judgment which has been ob- 
tained. 

The jurisdictional standards outlined above should be treated as matters 
of substance, if substance be considered to include the type of a claim which 
the court will entertain, the nature of the charge made by the plaintiff 
against the defendant, and the objective which the parties try to reach. 
The fact that there are these distinctions has brought about a continuity of 


* Id. at 205 et seq. 

Id. at 217 et seq. 

°See Mayr v. Chesman & Co., 195 Ill. App. 587 (1st Dist. 1915). It should be ob- 
served that fraud may be the basis of a common law action of tort. Downer v. Warren, 
200 Ill. App. 451 (2d Dist. 1916); Metropolitan Trust & Savings Bank v. Perry, 194 Ill. 
App. 277 (1st Dist. 1915). 

*t See 1 Pomeroy, Equity JurRISPRUDENCE, 233 et seq. (Sth ed. 1941). 

* Id. at 273 et seq. 

** For a recent and interesting example of equity’s injunctive power, see Atchison, 
Topeka and Santa Fe Ry. v. Andrews, 338 Ill. App. 552, 88 N.E.2d 364 (1st Dist. 1949). 
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procedural differences which grew out of the necessities of the litigation. 
These pertain to parties, process, remedies, and defenses. 


PARTIES 


The objective of a complaining party determines the mode of litigation 
he will select. His selection will determine the requirements he must meet to 
reach his objective. Before any statement can be made about the subject of 
parties to a cause in equity it is necessary to find out what the plaintiff in- 
tends to accomplish by the action. 

In the simplest terms the court: requires that all persons having an inter- 
est in the result of the action be made parties. The orderly process of litiga- 
tion is best served by having adversaries on opposite sides of the suit; but 
where one whose interests lie with the plaintiff declines to join in the suit 
as a party plaintiff he may be joined as a party defendant.”* 

Where an interest is severable it is not essential that the one claiming 
the interest be a party litigant since the case may be conducted without 
adjudicating his rights.25 As a counter-proposition, a potential defendant 
may be severally liable, with others, to the plaintiff. He may or may not be 
joined at plaintiff's election.2® These two classes, the ones with the severable 
interest and the ones with the severable liability may be joined in a case if the 
requirements of joinder be met. The two existing standards which control 
the joinder of parties are that the claims or liabilities arise out of a common 
transaction or series of transactions and that there be present common ques- 
tions of law or fact.?7 

One who has an interest in the controversy but who has not been 
joined may be made a party on his own motion if he can demonstrate that 
he has a present and substantial interest which will be affected by the out- 
come of the case.”8 

There is no doubt that if the interest of a person is substantial, and is 
not severable, and if the final order in the case will purport to adjudicate 
such interest, he must be joined. He may be described as an indispensible 
party, for without his presence there cannot be a complete resolution of the 
controversy. 

The failure to join an indispensible party can result in several manifesta- 
tions of error. If the non-joinder is apparent on the face of the complaint, it 
is appropriate to raise the point by a motion under Section 45 of the Civil 


*Tri. Rev. Srat., c. 110, § 147 (1953). 

">See Rose v. Swann, 56 Ill. 37 (1870); Starne v. Farr, 17 Ill. App. 491 (3d Dist. 
1885). 

*®See Grewenig v. American Baking Co., 293 Ill. App. 604, 13 N.E.2d 183 (2d 
Dist. 1938). 


ILL. Rev. Strat., c. 110, §§ 147, 148 (1953). 
* Miller v. Clark, 301 Ill. 273, 133 N.E. 685 (1922). 
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Practice Act.?® If not apparent from the pleadings, the defense of non- 
joinder should be made in the answer.?° Even though the parties do not 
object to a defect in failing to join a necessary party, the court may act 
without motion whenever the failure becomes known. It is the court’s duty 
to see that all potential parties are before the court in order that there can 
be a complete determination.*! 

A two-fold effect follows a non-joinder of indispensible parties, a 
judgment rendered in the cause will be erroneous, and the rights of the 
person not joined will remain intact.®? 

In the light here considered, the problem of joinder is characteristically 
found in equity actions, particularly actions which concern interests in 
property. Since equity frequently deals with large interests, or with the 
claims or obligations of large numbers of people, the rigors of the require- 
ments of joinder must be moderated on occasion by the practical difficulties 
of the litigation. For this reason the Supreme Court has observed that the 
rule that interested persons should be joined as parties is not inflexible, and 
its application often rests in the court’s discretion.*8 


Judicial Discretion in Joinder 


In a number of different situations the courts have recognized that the 
difficulty or impossibility of serving or of locating all persons interested in 
the outcome of the litigation requires this exercise of discretion. Two of the 
major categories are as follows: 


(1) In many situations one person or group of persons acts in a repre- 
sentative capacity as, for example, a trustee in a real estate mortgage. If such 
representative is made a party to the suit and if those whom he represents 
are numerous or are difficult to serve with process, he is deemed to be act- 
ing in their interest if he sues or defends for them. The courts assume that 
he will protect all interests which have been charged to him in his official 
capacity and that he will adequately present the case for those whom he 
represents.*# 

(2) Sometimes the number of persons interested in the outcome of the 
case is so large that serious practical problems are raised by the necessities 


Iii. Rev. Stat., c. 110, § 169 (1953). Section 26 of the Practice Act authorizes the 
court to add additional parties “as the ends of justice may require.” Ity. Rev. Srat., c. 
110, § 150 (1953). 

* Giese v. Terry, 382 Ill. 34, 46 N.E.2d 90 (1943). 

" “Tf the lack of parties is brought to the attention of the court, be it one of 
original or appellate jurisdiction, the court should not proceed further in the matter 
until the omission has been corrected even though no objection is made by any party 
litigant.” Texas Co. v. Hollingsworth, 375 Ill. 536, 543, 31 N.E.2d 944, 947 (1941). 

® Gaumer v. Snedeker, 330 Ill. 511, 162 N.E. 137 (1928). 

* Chicago, Burlington & Quincy Ry. Co. v. Illinois Commerce Commission, 364 
Ill. 213, 4 N.E.2d 96 (1936). 

* White v. Macqueen, 360 Ill. 236, 195 N.E. 832 (1935). 
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of joinder. In these cases the court will exercise its discretion in permitting 
the case to go forward without the joinder of the entire group. Before the 
court will permit this procedure it must appear that those who are taking 
part in the litigation have the same interests as those who are absent. If this 
fact is manifest, the court will assume that those present in the case will 
speak for all and will present the claims or defenses with suitable vigor.®® 

It should be observed that before the court has a duty of considering the 
sufficiency of joinder in a particular case, it is necessary to determine the 
kind of an interest possessed by an absent person. The interest must be 
present and substantial. One need not be joined whose interest is predicated 
upon a mere expectancy or on a future contingency.*® 


Unknown Parties 


In all cases in which a personal judgment is sought against the defendant 
it is necessary, of course, that the method of serving process conform to the 
general requirements of due process as first enunciated in Pennoyer v. 
Neff.*7 In this respect there is no distinction between law and equity. 

This restriction applies only where the plaintiff seeks personal relief 
against the defendants. Where equity undertakes to adjudicate interests in 
property or matters of status the demands of procedural due process are 
not as stringent. In consequence we have the long-established device of serv- 
ice by publication, which is available whenever it is necessary that notice 
be given to interested persons whose names are unknown or who are beyond 
the reach of process.*® 

Where a class of persons exist, or may exist, having an interest in the 
litigation, equity permits their designation as unknown owners or unknown 
heirs or devisees. Section 7 of the Chancery Act of 1872 made express pro- 
vision for this type of designation and also prescribed the method of serv- 
ice by publication.®® Section 43 of the Chancery Act provided that any de- 
cree entered in such an action would be as binding on members of the class 
designated as “unknown” as though the proceeding “had been instituted 
against them by their proper names.” 4° 

Section 29 of the Civil Practice Act combines the operative effect of 
Sections 7 and 43 of the Chancery Act.*! 

It is apparent that the class “unknown parties” may be brought into 
an action only where the circumstances permit service by publication, since 


* Oglesby v. Springfield Marine Bank, 385 Ill. 414, 52 N.E.2d 1000 (1944). Repre- 
sentative suits and class actions are discussed infra at p. 94 


* Green v. Grant, 143 Ill. 61, 32 N.E. 369 (1892). 

95 US. 714 (1877). 

* The method of obtaining service by publication is discussed imfra at p. 12 et seq. 
* Ii. Rev. Stat., c. 22, § 7 (1953) (repealed). 

“Id. § 43 (repealed). 

“Id. c. 110, § 153. 
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by the nature of things, personal service may not be made upon them. The 
type of action in which this can be done is discussed later. 

Passing for a moment this limitation, it is necessary that certain other 
conditions exist before a judgment or decree will be binding on the class. 
In the first place, it is essential that the plaintiff make a bona fide effort to 
locate and identify all persons who may be interested in the outcome of 
the case. His failure to make such an effort may result in the decree not bind- 
ing those whose identity could have been readily determined with reason- 
able effort. In Callner v. Greenberg #2 the Supreme Court said: 


“For service of publication to be binding upon the parties as unknown 
owners there must be a well directed effort to ascertain the names and 
addresses of the unknown owners and parties, and inquiry must be as 
full as the circumstances of the situation will permit. If this is not done 
the proceeding is not binding upon the parties named as unknown 
owners.” #8 


In one respect current practice is more liberal than practice under the 
former Chancery Act. If a plaintiff sought to have his decree binding upon 
“unknown heirs or devisees” it was essential that he verify the fact of death 
of the ancestor. In Pile v. McBratney *4 it was held that when unknown heirs 
of a deceased person were made parties to an action there must be proof of 
death, either by general reputation or otherwise. 

In 1933, Section 7 of the Chancery Act was amended to permit publica- 
tion in respect to unknown heirs and devisees where the plaintiff was unable 
to ascertain, on diligent inquiry, whether the “ancestor” be living or dead. 
The statute provided for an appropriate affidavit concerning the impos- 
sibility of determining the fact of death.*® 

Section 29 of the Civil Practice Act, which was intended to incorporate 
the substance of Section 7 and which had been adopted only two weeks be- 
fore this amendment to Section 7, contained no language which conformed 
to this new provision and when the Practice Act took effect on January 1, 
1934, Section 7 was repealed. The practice then reverted to the status which 
existed prior to 1933. It was not until 1939 that the legislature caught up to 
the point it had reached in 1933 respecting notice to unknown heirs or 
devisees where the death of the ancestor could not be ascertained. In 1939, 
Section 29 of the Civil Practice Act was amended to include such a provi- 
sion.*® 


@ 376 Ill. 212, 215, 33 N.E.2d 437, 438 (1941). 

“See also Graham v. O’Connor, 350 Ill. 36, 182 N.E. 764 (1932) where a proceeding 
to quiet title was declared to be null and void as to certain defendants who were de- 
scribed by plaintiff as “unknown owners,” but who were able to show that plaintiff did 
have or should have had, knowledge of who they were. 

“15 Ill. 314 (1853). See also Burton v. Perry, 146 Ill. 71, 34 N.E. 60 (1893). 

“Til. Laws 1933, § 1, p. 193. 

“Til. Laws 1939, § 1, p. 832. 
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Persons Under Disability 


Traditionally the chancellor displayed a concern for the welfare of 
those who were weak or disabled or who were unable to protect their own 
interests.‘7 This concern is still manifest and is most frequently directed to 
the affairs of minors or incompetents. Since equitable actions pertaining to 
property often will be determinative of the claims of persons under dis- 
ability, current equity practice provides for certain procedural safe-guards. 

There are only a few sections of the Chancery Act of 1872 which were 
not repealed in 1934. Two of these unrepealed sections regulate the subject 
of guardians or conservators in chancery proceedings. 

Section 5 provides that suits by minors and incompetents may be com- 
menced and prosecuted through representatives. In the case of minors a 
guardian or next friend may act; in the case of an incompetent, his con- 
servator may act.*§ 

Section 6 provides that where necessary for purposes of final disposition 
of a controversy, the court may appoint a guardian ad litem of living minors. 
His appearance in the case will be the equivalent of theirs and the final 
judgment will bind them. Where future interests are involved and the litiga- 
tion may fix the rights of persons not yet in being, Section 6 authorizes the 
court to appoint a trustee to represent such interests. The statute expressly 
makes the final decree in the action binding on all who are thus represented.*® 

A minor or incompetent who is brought into a case in chancery be- 
comes a ward of the court and it is the duty of the court to see that the 
rights and interests of the minors are protected. Any finding which is adverse 
to the interests of the minor or incompetent must be based on adequate 
proof; and the representative of the person under disability is charged with 
the duty of protecting the interests as vigorously as the nature of the case 
will admit.5° 


“In Cowls v. Cowls, 3 Gil. 435, 437 (1846) the court said, “The power of the 
Court of Chancery to interfere with and control, not only the estates but the persons 
and custody of all minors within the limits of its jurisdiction, is of very ancient origin, 
and cannot now be questioned. This is a power which must necessarily exist somewhere, 
in every well regulated society, and more especially in a republican government, where 
each man should be reared and educated under such influences that he may be qualified 
to exercise the rights of a freeman and take part in the government of the country. It is 
a duty, then, which the country owes as well to itself, as to the infant, to see that he 
is not abused, defrauded or neglected, and the infant has a right to this protection. 
While a father so conducts himself as not to violate this right, the Court will not, 
ordinarily, interfere with his parental control. If, however, by his neglect or his abuse, 
he shows himself devoid of that affection, which is supposed to qualify him better than 
any other to take charge of his own offspring, the Court may interfere, and take the 
infant under its own charge, and remove it from the control of the parent, and place it 
in the custody of a proper person to act as guardian, who may be a stranger.” 

“Tit. Rev. Stat., c. 22, § 5 (1953). 


“1d. § 6. 
"See Leonard v. Chicago Title & Trust Co., 287 Ill. App. 397, 403, 5 N.E.2d 282, 
284 (1st Dist. 1936) where the court observed that “. . . one of the most important func- 


tions that a chancellor can exercise is in the appointment of a guardian ad litem.” 
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Service of Process 


At one time there was a marked distinction between law and equity in 
respect to service of process. While law actions were instituted by the is- 
suance and service of summons, the procedure in equity retained some of 
the manifestations of the ancient practice before the king’s chancellor. The 
process was termed a subpoena and when properly served on the defendant 
it had a substantially different effect than the service of a summons. If a 
defendant failed to appear in response to a summons, the court could enter 
a default judgment which would have complete and binding effect on the 
defendant as long as it stood unmodified and unreversed. In the ancient 
practice, however, a defendant could not be directed to respond to the 
court’s decree unless he appeared in the action.®! Since his appearance was 
an essential requisite to the processes of equity, the chancellor undertook to 
insure the defendant’s presence by attachment of his person. This procedure 
was authorized by Section 41 of the former Chancery Act.*? 

In time the necessity for the defendant’s presence was mitigated by 
statutory provisions which allowed the court to enter a decree pro confesso 
where the defendant had been properly served but had failed to appear.** 
Puterbaugh observes: “The process for effecting a compulsory appearance 
has fallen into comparative disuse since the passage of these statutes.” ®4 

At present there are no differences in manner of personal service of 
summons in law and equity actions.®® 

Because of equity’s jurisdiction over interests in property and matters 
of status, and because of the considerations heretofore discussed, it is fre- 
quently necessary to employ the method of service designated ‘“‘construc- 
tive.” 

Section 14 of the Civil Practice Act ®* permits service by publication 
in certain classes of cases, those affecting property or status within the 
jurisdiction of the court, actions at law for revival of judgments or decrees,®? 


See Schneider, Litigation Involving Minors and Incompetents, [1951] Law Forum 
245, presenting a detailed analysis of the subject of suits by and against minors and in- 
competents. 

5! | PUTERBAUGH, CHANCERY PLEADING AND Practice, 148 (7th ed. 1930). 

Tit. Rev. Srat., c. 22, § 41 (1953). This section of the Chancery Acct is still in 
effect though there do not appear to have been any cases arising under it. 

Id. §8§ 16 and 18 (repealed). The substance of these sections now appears in ILL. 
Rev. Srart., c. 110, § 174(6) (1953). 

°* PUTERBAUGH, supra note 51 at 149. 

5 TItv. Rev. Srat., c. 110, § 137 (1953). 

Id. § 138. 

* This provision is taken from the Practice Act of 1907. This is the only kind of 
law action in which service by publication is authorized. The validity of this provision 


was expressly affirmed in Bank of Edwardsville v. Raffaelle, 381 Ill. 486, 45 N.E.2d 651 
(1942). 


“or eee 


wr: 
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or actions to obtain specific performance, reformation, or rescission of a 
contract for the conveyance of land.*8 

Service by publication may be effected where the action is in rem, that 
is, an action which is taken directly against property within the jurisdiction 
of the court or an action which is brought to enforce a right in the thing 
itself.5® This type of service also may be employed in an action quasi in rem 
where the proceeding is taken directly against specific property though suit 
is brought against certain named persons as in the case of a foreclosure of 
a mortgage.°° 

Service by publication does not give the court jurisdiction of the person 
of the defendant. Unless the defendant voluntarily consents to submit him- 
self to the jurisdiction of the court, a judgment in personam cannot be 
entered against him.®! The defendant’s interest in the property may be ad- 
judicated but a money judgment cannot be entered against him.*? 

Though service by publication is thought of as being available only in 
the case of the non-resident defendant, Section 14 permits this kind of serv- 
ice where the plaintiff can verify that on due inquiry the defendant cannot 
be found, or that defendant is concealed within the state so that process can- 
not be served upon him.® 

The courts have been rigid in requiring the plaintiff to conform to the 
conditions specified in the statute. The Supreme Court has held that the 
affidavit of non-residence, upon which publication is predicated, is juris- 
dictional and there must be strict compliance with the statute.®4 

Section 16 of the Civil Practice Act ® provides for service of summons 
on a defendant personally while the defendant is outside of the state. Such 
service has the same effect, and is subject to the same limitations as service 
by publication. An in personam judgment may not be entered.® 

The statutory provisions for constructive service of process may be ap- 
plied to named defendants or to those persons who may have an interest in 


8 Section 14 was amended in 1949 (Ill. Laws 1949, p. 1191) to include this type of 
action. Prior to the amendment it was necessary for the court to acquire personal juris- 
diction of the defendant before a decree of specific performance could be entered. See 
Thomas v. Pope, 380 Ill. 206, 43 N.E.2d 1004 (1942). 

In Austin v. The Royal League, 316 III. 188, 193, 147 N.E. 106, 109 (1925) the 
court said, “The distinguishing characteristic of judgments in rem is that they operate 
directly upon the property and are binding upon all persons in so far as their interest 
in the property is concerned.” 

© Ibid. 

* Bank of Edwardsville v. Raffaelle, supra note 57; Northern Trust Company v. 
Sanford, 308 Ill. 381, 139 N.E. 603 (1923). 

® Austin v. Royal League, supra note 59. 

Tit. Rev. Srat., c. 110, § 138 (1953). 

* Tllinois Valley Bank v. Newman, 351 Ill. 380, 184 N.E. 636 (1933). 

* Tit. Rev. Srat., c. 110, § 140 (1953), adopted from Section 14 of the Chancery 
Act of 1872 (repealed). 

* Cloyd v. Trotter, 118 Ill. 391, 9 N.E. 507 (1886). 
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the litigation but whose identity is unknown to plaintiff. If the plaintiff in- 
tends to have a determination of the interests of known persons, he must 
name them as defendants in his complaint and he must specifically pray for 
relief against them. An affidavit under Section 14 of the Civil Practice Act, 
and publication of notice in conformity with the section will not in them- 
selves bind anyone who is not a named defendant.®? 

However, if an affidavit of non-residence under Section 14 is comple- 
mented by an affidavit of unknown owners under Section 29 ® the interests 
of such unnamed persons, sued as unknown owners will be adjudicated. This 
combination of the two affidavits is the broadest reach of the jurisdiction of 
a court of equity. Necessarily the processes by which the interests of non- 
residents and of unknown persons are to be determined must be strictly ad- 
hered to. In addition to the necessity for strict compliance defendants and 
other persons whose interests are litigated and adjudicated have available 
the safeguards provided in Section 50(8) of the Civil Practice Act.® 

The foregoing provisions pertain to those who have a present or future 
interest in the subject matter at the time the suit is commenced. In addition 
there has been created a form of constructive notice to those persons who 
acquire an interest in the property after the suit is commenced. This is 
Section 53 of Chapter 22, enacted in 1917.7° 

This statute provides that the pendency of an action in equity affecting 
or involving real property shall be constructive notice of the fact of the suit 
to all persons who acquire interests in the property after the commencement 
of the action. The constructive notice applies to all persons, not in posses- 
sion, who have claims or liens not of record. All to whom the constructive 
notice is directed are bound by the outcome of the action to the same extent 
as if they had been made parties. 

The statute requires the plaintiff to attempt service of process on the 
named defendants, either by way of summons or by publication, within six 
months after the filing of the complaint. His failure to do so will terminate 
the effectiveness of the constructive notice. The statute limits the effective- 


* See Hansen v. Klicka, 78 Ill. App. 177 (2d Dist. 1899). 


*TIn the case of Dime Savings and Trust Company v. Knapp, 313 Ill. 377, 145 N.E. 
235 (1924) the Supreme Court noted that the Chancery Act contained separate provisions 
for affidavits respecting unknown owners (Section 7) and non-residents (Section 12). 
The court held that it was necessary that separate affidavits be filed and refused to give 
effect to a single affidavit which purported to combine the two. This technicality was 
eliminated in 1941 by the enactment of Section 29a of the Civil Practice Act, (Ill. Laws 
1941, § 1, p. 1018). A combined affidavit may now be employed but the affidavit must 
meet the substantive requirements of both sections (14 and 29 of the Civil Practice Act). 

Tit. Rev. Srat., c. 110, § 174 (8) (1953). This subsection was adopted from Sec- 
tion 19 of the Chancery act of 1872, repealed. The effect of this subsection on decrees 
in chancery is considered in Decrees and Their Enforcement, infra p. 41. 

Tit. Rev. Stat., c. 22, § 53 (1953). This section was originally adopted in 1917 
(Ill. Laws 1917, § 1, p. 1) and was amended in 1935 to conform to the Civil Practice 
Act (Ill. Laws 1935, § 1, p. 247). 
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ness of the notice to the county where the suit is pending, unless the plaintiff 
files a lis pendens notice in the office of the recorder of deeds of the county 
where the property is located. 

This statute has been held to be a valid exercise of the legislature’s dis- 
cretion in establishing procedural remedies and a legitimate extension of the 
common-law concept of lis pendens.™ 

One further mode of constructive notice should be observed. This 
notice is not directed to potential defendants but was created for their pro- 
tection. Where persons having an interest in the subject matter of litigation 
are not brought into the case in any of the ways provided by law their 
interests are not determined by the decree. They are protected, even as to 
strangers who may, in good faith, purchase property which has been the res 
of the action. The law presumes that the purchasers inspected the public 
records before purchasing, and it will be deemed that they have constructive 
notice of the fact that necessary parties had been omitted from the proceed- 
ings where such fact appears from the public record.” 


Remedies in Equitable Actions 


There are two aspects of a suit which determine its character as being 
at law or in equity. One relates to the basic transaction which gave rise to 
the plaintiff's claim. Wherever the common law refused to recognize a 
justiciable issue between the parties because of the nature of their relation- 
ship, the chancellor would inquire into the subject to see if he should tender 
the services of his office to the litigants. 

The other relates to the type of relief which the plaintiff is seeking by 
his suit. Of the two it might be said that the second is the more helpful in 
ascertaining whether equity will act. This is because of the marked distinc- 
tion between the approach of the common-law judge and of the chancellor 
to the solution of specific problems. 

A plaintiff presenting his cause to a common-law court was generally 
seeking substitutional relief by way of money judgment. With few excep- 
tions a judgment for the plaintiff in a law court was a directive to the de- 
fendant to pay a sum certain to the plaintiff. 

A plaintiff seeking relief in equity had a different objective. He asked 
the chancellor to order the defendant to do or to refrain from doing some- 
thing. The decree which he sought would be a directive to the defendant 
to do something specifically described in the decree. 

The maxim that equity acts in personam and not in rem was considered 
one of the principal distinguishing characteristics of equity. The maxim has 
an honored antiquity and undoubtedly was either coined or encouraged by 
the early chancellors. It appears now that the idea of equity acting upon the 
person was something of a fiction devised by the chancellors during their 


™ Moore v. Zelic, 338 Ill. 583, 170 N.E. 664 (1930). 
™ Levy v. Odell, 237 Ill. App. 606 (1st Dist. 1925). 
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bitter contest with the common-law judges to cloak the true nature of the 
chancellor’s orders and to diminish the antagonism of the common-law 
judges. If the chancellor acted solely on the person in a manner which the 
common law could not do, the judges had little basis for their opposition. 

Pomeroy in his Sth edition, in commenting upon the maxim, takes note 
of the traditional concept that equity acts on the person and does not decide 
conflicting interests in a res. Then he says: 


“There may be some plausibility in this argument on its surface but 
when it is examined with care and under the light of history all its force 
disappears. The early chancellors from prudential motives alone and to 
avoid a direct conflict with the common-law courts adopted this method 
of action, as they said, upon the consciences of the defendants. . . . But 
it is certainly a complete confounding of the essential fact with the ex- 
ternal form to say that such a mere method of procedure adopted solely 
from considerations of policy, determines the nature of the equitable 
jurisdiction, and demonstrates the nonexistence of any equitable pri- 
mary rights, estates, and interests.” *8 


Since it can be demonstrated that equity does not act solely against the 
person, but also may adjudicate rights in and claims to property where 
equitable interests appear, a pursuit of this line of distinction between equi- 
table and legal remedies is not fruitful. As an alternative it is suggested that 
the nature of equitable relief can be determined best by analyzing what a 
chancellor will do in specific cases. In making this examination the focus will 
be on the nature of the relief which the chancellor will decree. 


(1) When a plaintiff comes into a court of equity seeking characteristic 
equitable relief, such as the issuance of an injunction or the decreeing of an 
accounting in a complicated case, the authority of the chancellor is no 
longer called into question. He may, where he finds that grounds for relief 
exist, decree that the defendant perform in accordance with the prayer of 
the complaint. 

(2) One of the oldest affirmations of the chancellor’s authority was the 
assertion that where equity has taken jurisdiction of the case, it will dispose 
of all of the issues between the parties. This point has been before the Illinois 
courts many times. The decisions have maintained a consistent pattern. In 
the case of Garden City Sand Co. v. Southern Fire Brick Co.” the plaintiff 
sought an injunction against the defendant and also money damages for the 
alleged loss which the plaintiff sustained during the pendency of the litiga- 
tion. The court awarded an injunction and, over the protest of the defend- 
ant, entered a decree for money damages. The court observed that the 
plaintiff was without legal remedy against the defendant, but because basis 
existed for injunctive relief, the court of equity would go on to fulfill the 


1 Pomeroy, Equiry JURISPRUDENCE, 183-184 (5th ed. 1941). 
260 Ill. 231, 103 N.E. 207 (1913). 
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requirements of justice. In its decision the Supreme Court quoted with ap- 
proval from Pomeroy, Equity Jurisprudence, 5th edition, as follows: 


“It may be stated as a general proposition that, wherever a court of 
equity has jurisdiction to grant the remedy of injunction for some 
special purpose, even though the injunction covers only a portion of 
the controversy, it may go on and decide all the issues and make a final 
decree granting full relief.” 7 


If the chancellor awards damages as an incident to primary equitable 
relicf, such a decree constitutes an adjudication of the interests of the parties. 
Such a case will bar a later action at law to the extent that these issues were 
determined by the court.7® 

In those cases where the basis for equitable relief is clearly established, 
it still remains a matter of discretion as to whether the court will move be- 
yond the granting of specific relief and award money damages. In Braith- 
waite v. Henneberry ™ the plaintiff sought multiple relief: correction of a 
mistake in a lease and contract, specific performance of the contract as re- 
formed, and in the alternative money damages which the plaintiff was al- 
leged to have sustained. The trial court granted the specific relief but denied 
money damages to the plaintiff. The plaintiff objected to the refusal of the 
court to grant further relief and appealed. The Supreme Court observed 
that, while equity will ordinarily proceed to a final determination of rights, 
such a determination is a matter for the exercise of sound discretion. The 
Supreme Court found that the chancellor had not abused his discretion in 
refusing to assess damages. The effect of the case was to leave the plaintiff 
to whatever legal remedy he had available. 

The question has been raised a number of times as to whether this as- 
pect of equity’s power does not violate the constitutional right to a jury 
trial. Where the question has been raised, the answers have been consistent. 
There is no right to a jury trial in equity, and if the court is appropriately 
exercising its authority, it may completely fulfill the demands of justice, 
even though such fulfillment carries the court into the area traditionally 
occupied by the common-law courts, namely the awarding of money 


damages.7§ 


*® Id. at 238, 103 NE. at 210. 

6 See Illinois Minerals Co. v. Miller, 327 Ill. App. 596, 65 N.E.2d 44 (4th Dist. 1946); 
Dempster v. Lansingh, 244 Ill. 402, 91 N.E. 488 (1910). But if controlling issues were not 
in fact adjudicated, there is no bar to a subsequent action. Pillsbury v. Early, 324 Il. 
562, 155 N.E. 475 (1927). 

222 Ill. 50, 78 N.E. 34 (1906). 

In Martin v. Strubel, 367 Ill. 21, 10 N.E.2d 325 (1937) the defendant asserted that 
Section 16, Chapter 95, ILtinots Revisep Statutes, which authorizes a court of chancery 
to enter a deficiency decree, violated the due process and trial by jury clauses of the 
Illinois Constitution. The Supreme Court rejected the argument. A deficiency decree 
can be entered only where the defendant has been personally served with summons or 
where he has entered a general appearance. 
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In 1935, in a case which the Supreme Court described as one of first 
impression in Illinois, the plaintiff brought suit against multiple defendants 
seeking to recover upon nineteen separate policies of fire insurance. He 
alleged in his complaint that if obliged to pursue his legal remedy, he would 
be engaged in multiple litigation, and in addition his cause would be compli- 
cated by an involved accounting among the various defendant insurance 
companies. The Supreme Court upheld the assertion of equity jurisdiction 
on two grounds: first, because of the manifest difficulties which would face 
the plaintiff if obliged to commence separate law actions; and second, be- 
cause some sort of an accounting was necessary “to fix and pro rate the 
accounts for which the defendants are severally liable.” Because equity 
jurisdiction was found, the Supreme Court rejected the defendants’ argu- 
ment that they were being denied a jury trial.7® 

(3) The problem becomes more complicated if an equity court denies 
the specific relief and still awards money damages. Before the court can do 
this it must appear clearly that equity has jurisdiction of the total cause and 
that, at the time jurisdiction attached, it was possible that equitable relief 
could have been granted. It must further appear that for good reasons the 
granting of such relief would be unjust and inequitable. One of the leading 
cases on this subject is The Sanitary District of Chicago v. Martin.® Plain- 
tiff sought specific performance of a contract which had been undertaken 
by the sanitary district. The district had agreed to construct a levee in con- 
sideration for the conveyance of a parcel of land. The sanitary district did 
not build the levee and in consequence some of the plaintiff’s property was 
flooded. The court refused to decree specific performance because the cost 
of construction would have been grossly disproportionate to the value of the 
flooded land. Instead of decreeing specific performance, the court awarded 
the plaintiff money damages. On appeal the sanitary district raised a question 
as to whether the trial court could deny the equitable relief and at the same 
time direct it to pay damages to the plaintiff. The Supreme Court’s answer 
to this contention was pointed: 


“Instead of complaining of the remedy applied by the court to a 
breach of its own contract and duty, [the Sanitary District] should be 
satisfied that the court did not see fit to decree a specific performance 
of the exact terms of the agreement.” ® 


® Weininger v. Metropolitan Fire Ins. Co., 359 Ill. 584, 195 N.E. 420 (1935); see also, 
Jay-Bee Realty Corp. v. Agricultural Insurance Co., 320 Ill. App. 310, 50 N.E.2d 973 
(Ist Dist. 1943). 


5° 927 Ill. 260, 81 N.E. 417 (1907). 


1d. at 268, 81 N.E. at 419, 420. In Pritchard v. Wilcox, 314 Ill. App. 132, 139, 40 
N.E.2d 831, 834 (1st Dist. 1942), the court quoted with approval from PomMeroy’s Equity 
JurisPRUDENCE, Section 237 (3d ed.): “If a court of equity obtains jurisdiction of a suit 
for the purpose of granting some distinctively equitable relief, such, for example, as the 
specific performance of a contract, or the rescission or cancellation of some instrument, 
and it appears from facts disclosed on the hearing, but not known to the plaintiff when 
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(4) The fourth situation grows imperceptibly out of the third, but the 
results in this group of cases are substantially different. If equity does not 
have jurisdiction of a cause, the chancellor is powerless to act. The only 
proper decree is one dismissing the complaint for want of equity. This 
principle is so fundamental that the chancellor is under the duty of dismiss- 
ing the cause whenever it appears he does not have jurisdiction. It is not 
necessary that the defendant object to the jurisdiction of the court. In fact, 
the parties may not confer jurisdiction on the court where it does not 
exist.8? 

This principle retains its force, undiminished by the Civil Practice Act. 
The removal of the formal distinctions between law and equity in Illinois 
left the fundamental distinctions between the two untouched.® 

Initially the plaintiff exercises complete control over the selection of the 
tribunal. If he can appropriately allege grounds for equitable relief in his 
complaint, the court will deny all motions attacking jurisdiction, as well as 
motions for transfer of the case to the law side of the court. Later develop- 
ments in the litigation, however, may reveal the lack of equity’s jurisdiction. 
Therefore, it is not only necessary that the plaintiff allege appropriate 
grounds in his complaint, but he must offer evidence to support his allega- 
tions. If the proof fails, his complaint will be dismissed for want of equity.* 

(5) The joinder provisions of the Illinois Civil Practice Act ®° added a 
new dimension to this problem. A complaint may allege in separate counts 
grounds for equitable and legal relief. The Civil Practice Act requires only 
that they be separately stated, and the Rules of the Supreme Court provide 
how the complaint shall be entitled and how the separate counts shall be 
designated.*¢ 


he brought his suit, that the special relief prayed for has become impracticable, and the 
plaintiff is entitled to the only alternative relief possible of damages, the court may, and 
generally, will instead of compelling the plaintiff to incur the double expense and trouble 
of an action at law, retain the cause, decide all the issues involved and decree the pay- 
ment of mere compensatory damages.” 


"In Barger v. Slayden, 411 Ill. 237, 241, 103 N.E.2d 645, 648 (1952) the Supreme 
Court observed: “The rule that objections to the jurisdiction of a court of chancery 
must be raised by a plea or demurrer in the first instance extends only to questions of 
jurisdiction of the parties. The court may, for its own protection, interpose the objec- 
tion at any stage of the proceeding that it has no jurisdiction over the subject matter 
of the suit... . When it became apparent to the chancellor that no proper grounds for 
equitable jurisdiction were shown, it became his duty to protect the court by ordering 
a dismissal of both the complaint and the counter-complaint.” 

53 See Webster v. Hall, 388 Ill. 401, 58 N.E.2d 575 (1945) where the court found 
that though the relief asked by the plaintiffs was not entirely foreign to equity jurisdic- 
tion, certain basic differences between law and equity have been recognized for so long 
that the court has no authority to disregard them. Any changes must be made by the 
legislature. See also Turek v. Mahoney, 407 Ill. 476, 95 N.E.2d 330 (1950). 

Brauer v. Laughlin, 235 Ill. 265, 85 N.E. 283 (1908). 

Trp. Rev. Star., c. 110, §§ 167, 168 (1953). 


* Illinois Supreme Court Rules 9 to 12. 
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In such cases the trial judge has broad discretion in respect to severance 
of the causes for trial purposes.8? Where he does order separate trials, the 
case will proceed according to the manner consistent with the practice in 
the side of the court hearing the case. 

However, it is possible that if the cause proceeds as an equity action, the 
court might find against the contentions of the plaintiff. Then, if there is a 
law count and if a jury demand has been filed, the trial court is bound to 
respect the jury demand. In such a case the chancellor cannot give purely 
legal relief, but he is obliged to transfer the case to the law side of the court 
so that the parties may have their jury trial.*® 


DECLARATORY JUDGMENTS 


A type of remedy relatively new in Illinois should be considered briefly. 
It is the declaratory judgment. The Illinois Civil Practice Act was amended 
in 1945 to include provisions for declaratory judgments.*® 

The exact nature of the declaratory judgment proceeding has not yet 
been fully analyzed or described. It has been called “the next step beyond 
equity.” 9 

In the few cases which have come up since the legislature introduced 
declaratory judgments into our practice, the courts have not clearly defined 
declaratory relief as either legal or equitable. In 1950, the Supreme Court 
was compelled to reach a conclusion as to whether a declaratory judgment 
action partook of the nature of a law case or an action in equity. Concern- 
ing the case ® before it, the court said, “this is a suit for a declaratory judg- 
ment which was unknown to the common law and is a relatively new in- 
novation in the law. It is neither legal nor equitable, but is sui generis.” % 

This conclusion, however, was not dispositive of the issue which re- 
quired a decision as to the effective date of the final order of the trial court. 
If the order was in the nature of a judgment at law, the appeal was taken in 
apt time; if it was in the nature of a decree in equity, the appeal was taken 


Tui. Rev. Srat., c. 110, §§ 167, 168 (1953); Illinois Supreme Court Rules 10 and 11. 

* Perlman v. Thomas Paper Stock Co., 319 Ill. App. 109, 48 N.E.2d 561 (1st Dist. 
1943); see also Illinois Minerals Co. v. Miller, 327 Ill. App. 596, 65 N.E.2d 44 (4th Dist. 
1946) where the plaintiff had been compelled to elect as to which remedy he would 
pursue. The appellate court held that he was entitled to a full hearing in equity as to 
all aspects of his suit, legal as well as equitable; Gariepy v. Springer, 318 Ill. App. 523, 
48 N.E.2d 572 (1st Dist. 1943). 

Iii. Rev. Srat., c. 110, § 181.1 (1953). 

® Borchard, The Next Step Beyond Equity—the Declaratory Action, 13 U. or Cui. 
L. Rev. 145 (1945). The author states his conclusion that declaratory judgment relief has 
developed out of the necessities of the times and because of what he calls the “antiquated 
notions of justiciability” held by common law judges and equity chancellors alike. He 
appears to consider declaratory relief as constituting a system independent of the older 
systems although necessarily merged with them. 

* Freeport Motor Casualty Co. v. Tharp, 406 Ill. 295, 94 N.E.2d 139 (1950). 


" Id, at 299, 94 N.E.2d at 142. 
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too late and had to be dismissed. The court found that the action took on 
“the character of the nature of the relief declared” and found then that the 
relief was as in a suit at law. 

It seems reasonable to conclude that this will become the standard for 
the resolution of future problems of the kind presented in this case. It may 
be said then that the declaratory judgment is not essentially equitable or 
legal, although, when necessary to resolve an issue, the court will give it a 
character consistent with the type of relief ordered. 


DEFENSES 


Prior to the Civil Practice Act the defensive pleader in an equity action 
was bound by somewhat obscure limitations on what he could say and how 
he could say it. In the former system a division was made between pleas in 
abatement, pleas at bar, and answers to the bill.®* The plea in abatement en- 
compassed objections to the jurisdiction of the court, questions of venue, 
want of capacity in the plaintiff to sue, or disability on the part of the de- 
fendant.® In addition there were defenses in the nature of pleas in abate- 
ment, such as the pendency of a prior action or the non-joinder of parties.® 

Pleas in bar included the defenses of the Statute of Limitations or the 
statute of Frauds, former adjudication, and such matters as release and 
account stated.*° 

It was necessary that pleas in abatement be made and disposed of before 
the defendant answered to the merits of the plaintiff’s bill. The answer to 
the bill served the double purpose of responding to the allegations in the 
complaint and stating the nature of the defenses relied upon by the de- 
fendant.®* 

The Civil Practice Act brought about substantial changes in respect to 
defensive pleadings. The Act has abolished all formal and procedural dif- 
ferences between the method of pleading in actions at law and suits in 
equity. In Section 32 it is provided that, 


“The first pleading by the defendant shall be designated an answer.” ®° 


Section 43 provides that 


“Parties may plead as many causes of action, counterclaims, defenses, 
and matters in reply or rejoinder as they may have, and each shall be 
separately designated and numbered.” ® 


® See 1 PuTERBAUGH, CHANCERY PLEADING AND PRACTICE, c. 7 and 8 (7th ed. 1930). 
* Id. at 195 et seq. 

* Id. at 201. 

°° Id. at 202 et seq. 

* Id. at 222 et seq. 

* Itt. Rev. Srat., c. 110, § 156 (1953). 

* Id. § 167(1). 
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The requirement of the former Practice Act concerning pleas in abate- 
ment has been modified by subsection 3 of the Practice Act which reads as 
follows: 


“All defenses, whether to the jurisdiction or in abatement or in bar, 
may be pleaded together, but the court may order defenses to the juris- 
diction or in abatement to be tried first. An answer containing only de- 
fenses to the jurisdiction or in abatement shall not constitute an ad- 
mission of the facts alleged in the plaintiff's complaint.” 1° 


This subsection should be considered in connection with subsection 4 of 
Section 50 of the Practice Act. It reads as follows: 


“Judgment for the plaintiff on an issue as to the truth of any defense 
in abatement shall be that the defendant answer over.” 1°! 


On the basis of these sections of the Practice Act, it may be said that all 
defensive matters available to a defendant in abatement, in bar, or by way of 
denial or confession and avoidance may be set up in an answer.'® All de- 
fenses may be combined in one pleading. Where this is done, the court will 
accommodate the procedure to the necessities of the case, and may, as stated 
in subsection 3 of Section 43, order certain defenses to be tried first. 

Some of the defenses which formerly would have been described as in 
abatement or in bar may now be raised by a Section 48 motion.!% This 
motion may be utilized when the defects enumerated in the Section appear 
on the face of the complaint, or in the event they do not appear, the motion 
may be supported by an affidavit. Because a favorable finding by the court 
on a Section 48 motion may dispose of the litigation, this Section is some- 
times described as a summary judgment section available to defendants. 
Though the defenses set out in Section 48 may be stated in the defendant’s 
answer, the Section provides for an expeditious disposition of the points by 
utilizing a motion practice rather than the more complicated procedure 
authorized by Section 43 as described above. 

The mode of pleading above described is now available in both law and 
equity actions, but though the procedural aspects are now uniform, there 
remain the substantive differences which formerly existed. With one pos- 
sible exception, the Civil Practice Act made no changes in the type of de- 
fenses available in law and equity. The limitations which applied prior to 
1934 still exist. The possible exception relates to the pleading of an equitable 
defense in a law action. This is discussed hereafter. 


7 Id. § 167(3). 

™ Td. § 174(4). 

Hinton, Pleading Under the Illinois Civil Practice Act, 1 U. or Cut. L. Rev. 
580, 584 (1934), commenting on the changes made by the Practice Act observed “much 
learning on the subject of pleas becomes useless. The courts will no longer struggle with 
vexed questions as to when a plea requires a supporting answer and when an answer 
overrules a plea.” 

* Try. Rev. Stat., c. 110, § 172 (1953). 
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Certain of the ancient maxims of equity could be used by a defendant 
to defeat a plaintiff's cause of action. They are still available today and, it 
may be presumed, they will continue to form a part of the system of equity 
since they are imbedded so deeply in the concept of equity jurisprudence.!* 

For example in the case of Leitch v. Sanitary District of Chicago } the 
plaintiffs sought a mandatory injunction against the defendant to require the 
removal of certain alleged obstructions of a water course. The court found 
that the relief sought by the plaintiffs would not accomplish any practical 
result and would not free the water course of other obstructions. The 
plaintiff and others would not be benefited. In refusing the relief the court 
said: 

“It is a well recognized rule that equity will not require the per- 
formance of a useless act... . Equity will not do that which will be of no 
benefit to the party asking it and which will work an injury to 
others.” 196 


The courts will currently consider theories of defense which may be 
described in terms of a maxim, such as the “clean hands” doctrine.!°? These 
and similar defenses derive their validity from the characteristic way in 
which the chancellor exercised his authority. Though they will be recog- 
nized in equity actions as theories of defense, they could not be raised in 
law actions.18 


Laches and the Statute of Limitations 


If a defendant pleads that the plaintiff has delayed in commencing his 
action, the chancellor, because he is concerned with the “just result,” has 
always exercised his discretion, unfettered by statutory requirements. The 
general statement is that “Equity does not encourage or enforce stale 
claims.” 1° A condition is added to this principle. Laches will operate as a 
bar in a court of equity where the delay causes prejudice to an adverse 
party.1° 

Where the defendant relies upon laches to defeat the plaintiff’s action, 


Tre has been argued that the maxims of equity are no more than substitutes for a 
complex process of analysis and fact finding, and that they constitute merely a word- 
vehicle which enables the chancellor to reach his desired result. Notwithstanding such 
arguments the Illinois courts continue to pay respect to the maxims. 

1 386 Ill. 433, 54 N.E.2d 458 (1944). 

1° Id. at 440, 54 N.E.2d at 461. 

™ See Mills v. Susanka, 394 IIl. 439, 68 N.E.2d 904 (1946); and Stein v. Bieber, 342 
Ill. App. 583, 98 N.E.2d 156 (1st Dist. 1951). 

*8 The availability of such a theory of defense might make the difference between 
victory and defeat, though in many cases the final result would be the same whether the 
action were at law or in equity. See Chafee, Coming Into Equity With Clean Hands, 47 
Micn. L. Rev. 877, 1065 (1949). 

10° 1 PUTERBAUGH, CHANCERY PLEADING AND Practice, 235 (7th ed. 1930). 

”° Coryell v. Klehm, 157 Ill. 462, 41 N.E. 864 (1895). 
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it is necessary today, as under former practice, for the defendant to plead 
the defense affirmatively.1!! The chancellor traditionally declined to be 
bound by the terms of the Statute of Limitations, and in particular circum- 
stances he would recognize a defense of laches although the Statute of Limi- 
tations had not yet run.!!2 However, a delay short of a statutory period of 
limitation operates to bar an action only where the delay is accompanied by 
some other element which would make the granting of the relief inequi- 
table.113 

Generally speaking, however, the chancellor will permit himself to be 
guided by the Statute of Limitations in adhering to the equitable maxim 
that “equity follows the law.” Where he does so, however, he utilizes the 
Statute of Limitations as a “convenient measure” and not as a binding pre- 
cept.**¢ 

The corollary of this principle is that equity will not deny relief in a 
given case even though there has been a great delay. This rule is followed 
wherever the defendant has taken advantage of the plaintiff through fraud 
or misdealing, or where a confidential relationship exists between the parties. 
In the case of Duncan v. Dazey ™* the court said, 


“There can be no Jaches where there is no knowledge, and mere de- 
lay will not bar relief where the injured party was ignorant of the fraud 
and filed his bill within a reasonable time after acquiring knowledge of 
-” 


The fact that the Statute of Limitations has run and that a long period of 
time has elapsed between the transactions complained of and the filing of the 
action will not necessarily persuade the court that a defense of laches should 
be sustained. This is particularly true where the parties are in a confidential 
relationship and where the defendant is under an obligation to inform the 
plaintiff of the relevant facts. 


“In general, lapse of time is no bar to a trust clearly established to 
have once existed, and where fraud is imputed and proved, length of 
time ought not to exclude relief . . . Within what time a constructive 
trust will be barred must depend on the circumstances of the case. 
There is no rule which excludes the consideration of circumstances, 
and, in a case of actual fraud, we believe no case can be found in the 


™ Bowman v. Pettersen, 410 Ill. 519, 102 N.E.2d 787 (1951); Spalding v. Macomb & 
Western Illinois Ry. Co., 225 Ill. 585, 80 N.E. 327 (1907) Section 43 of the Civil Practice 
Act (Iu. Rev. Stat., c. 110, § 167 [1953]) requires that certain defenses, including laches, 
“be plainly set forth in the answer or reply.” Where the delay is manifest on the face of 
the pleading, the opponent may exploit the patent weakness by a Section 45 motion. 

™2 Morse v. Seibold, 147 Ill. 318, 35 N.E. 369 (1893). 

"8 Dixmoor Golf Club v. Evans, 325 Ill. 612, 156 N.E. 785 (1927); Thomas v. Chapin, 
274 Ill. 95, 113 N.E. 82 (1916). 

™4 See People for Use of Town of New Trier v. Hale, 320 Ill. App. 645, 52 N.E.2d 
308 (1st Dist. 1943). 

45 318 Ill. 500, 525, 149 N.E. 495, 506 (1925). 


SPRING ] EQUITY CONTRASTED WITH LAW 25 


books in which a court of equity has refused to give relief within the 
lifetime of either of the parties upon whom the fraud is proved, or 
within thirty years after it has been discovered, or becomes known to 
the party whose rights are affected by it.” 116 


As a variation of this principle, it is recognized that the plaintiff may 
not avoid the consequences of his delay by replying “concealment” to a de- 
fense of laches. He must be prepared to plead and prove one of two things: 
either the relationship between the parties was such that the defendant was 
under an obligation to divulge, or the plaintiff in fact exercised reasonable 
diligence in attempting to protect his interests.!!7 

It may be concluded that there have been no discernible changes in this 
field of defenses and that the Civil Practice Act brought about no modifica- 
tions. It is true today, as formerly, that laches is not a defense in a law action 
and the Statute of Limitations is not of itself a bar to an equity action. The 
cases after the Civil Practice Act are indistinguishable from the cases de- 
cided before it. 


Equitable Defenses in Law Actions 


Currently one of the undecided aspects of our system is the question 
as to whether equitable defenses are available in law actions. Section 43 of 
the Civil Practice Act provides in subsection (1) 118 


“Parties may plead as many causes of action, counterclaims, defenses, 
and matters in reply or rejoinder as they may have, and each shall be 
separately designated and numbered.” 


Sub-paragraph 2 provides: 


“When a party is in doubt as to which of two or more statements of 
fact is true, he may state them in the alternative, or, when they appear in 
different counts or defenses (whether legal or equitable) he may state 
the counts or defenses which contain them in the alternative, and a bad 
alternative shall not affect a good one.” 


In 1934, Hinton displayed a high degree of prescience when, in writing 
on this point, he observed, 


“The Act is not clear on the subject of equitable defenses, and ques- 
tions will doubtless arise to perplex the pleader.” 11° 


"6 Michoud v. Girod, 4 How. 503 (1846), quoted in Auer v. Wm. Meyer Co., 322 
Ill. App. 244, 263, 54 N.E.2d 394, 403 (1st Dist. 1944). 

™* Simpson v. Manson, 345 Ill. 543, 178 N.E. 250 (1931); Neagle v. McMullen, 334 
Ill. 168, 165 N.E. 605 (1929); Trustees of Schools v. American Surety Co., 307 Ill. App. 
398, 30 N.E.2d 513 (2d Dist. 1940). 

"8 Tri. Rev. Stat., c. 110, § 167 (1953). 

™® Hinton, Pleading Under the Illinois Civil Practice Act, 1 U. or Cut. L. Rev. 580, 
590 (1934). 
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He called attention to the fact that there have been mutations in the field of 
equitable defenses and pointed out that over the years certain matters which 
once were cognizable only in courts of chancery became available to litigants 
in law actions. As to these, of course, there is no difficulty, since they may 
now be pleaded in defense of a law suit. However, there remain other mat- 
ters which traditionally the common-law courts would not consider to de- 
feat an established legal cause of action. The question is whether the Civil 
Practice Act has changed the methods of pleading to permit the raising of 
such defenses in law suits. Hinton observed that the Illinois Civil Practice 
Act does not state the principle as clearly as, for example, the New York 
Code of Procedure, which explicitly permits the pleading of an equitable 
defense in a law action. In attempting to predict the development of the 
court’s construction of Section 43, he concludes that 


“In the absence of any explicit provision in the new act on equitable 
defenses, it would seem that wherever it was necessary before January 
1 to proceed by bill in equity, it should still be necessary to proceed by 
equitable cross action.” 12° 


Though there are a few cases which indicate possible alternatives, it 
seems that the theory Hinton expressed is being developed with some con- 
sistency. 

From the relatively few cases which have been decided since 1934, 
certain points emerge: 


(1) A court of chancery will still exercise its traditional control over 
law actions by enjoining the prosecution of a suit where the interests of 
justice demand. For example, in Bartelstein v. Goodman '*1 the court upheld 
an injunction which the plaintiff sought to restrain the defendant from 
prosecuting a forcible detainer action. The complaint was predicated upon 
the theory that the defendant in the injunction action had prevented the 
plaintiff from carrying out his undertaking under a lease. The plaintiff's 
failure to perform his agreement had created in the defendant a legally 
cognizable action for possession of the premises occupied by the plaintiff. 
The defendant in the equity suit moved to dismiss on the ground that the 
basis of the action could have been set up by way of an equitable defense in 
the forcible detainer action. The appellate court rejected the argument.!2 


%° Id, at 591. The availability of equitable defenses in actions in assumpsit has long 
been recognized in Illinois. In Board of Supervisors of Stephenson County v. Manny, 56 
Ill. 160, 161 (1870) the court ruled that an action of assumpsit for money had and re- 
ceived “. . . is designed for the advancement of justice; and it is applicable where a 
person receives money, which, in equity and good conscience he ought to refund. The 
defense to the claim, as well as the claim itself, is governed by the same principles.” See 
also Moran v. Union Bank of Chicago, 266 Ill. App. 315 (1st Dist. 1932); and Kessler v. 
Aller, 287 Ill. App. 606, 5 N.E.2d 761 (1st Dist. 1936). 


1 340 Ill. App. 51, 90 N.E.2d 796 (1st Dist. 1950). 


2 See also Coyne v. South Shore DeLuxe Laundry, 299 Ill. App. 275, 20 N.E.2d 
117 (1st Dist. 1939); Melburg v. Dakin, 337 Ill. App. 204, 85 N.E.2d 482 (2d Dist. 1949). 
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(2) An equitable counterclaim may be set up to defeat a law action. 
In Horner v. Jamieson,'*8 the Supreme Court affirmed a decree which had 
been entered for the defendant on an equitable counterclaim. The effect of 
the decree was to defeat the plaintiff’s action for ejectment and direct that 
he be perpetually enjoined from claiming possession of the disputed land, 
and that defendant be declared to have perpetual right of ingress and egress 
over it. 

The plaintiff contended that there was no provision in law for the filing 
of an equitable counterclaim to an action of ejectment. The court referred 
to the 1935 amendment of the Ejectment Act 124 which provides that plead- 
ing and practice in ejectment actions shall conform as far as applicable to 
the general provisions of the Civil Practice Act. Then the court said: 


“These provisions permit a defendant to plead equitable defenses to 
an ejectment action to the same extent that he might plead such defenses 
to other civil actions under the Civil Practice Act.” 175 


(3) The statement of the court in the Horner case would provide a 
very adequate, though generalized, foundation for erecting a structure of 
equitable defenses in law actions, were it not for a series of other cases which 
reflect the court’s own doubt on the subject. In Miller v. Frederick's 
Brewing Co.'** the plaintiff brought an ejectment action to which the de- 
fendant attempted to interpose an equitable defense. The court said: 


“In ejectment the legal title, only, is involved and courts have no 
jurisdiction to adjust equities or to grant equitable relief.” 127 


The availability of an equitable defense in a forcible detainer action is not dependent 
upon the Civil Practice Act. It is authorized by the 1874 Amendment to the Forcible 
Entry and Detainer Statute (Inu. Rev., c. 57, § 2 [1953]). In the Melburg case at p. 210 
the court quotes with approval the comment of Justice Burke in a specially concurring 
opinion rendered in the case of Northern Trust Co. v. Watson, 310 Ill. App. 263, 33 N.E. 
2d 897 (1st Dist. 1941). Justice Burke said: “Previous to the amendment of 1874, the 
statute did not contain the words ‘without right’. The words ‘without right’ clearly 
mean without legal or equitable right. Hence, if a person in possession has a right to 
retain possession, whether legal or equitable, he may successively assert such right. Since 
the 1874 amendment it has not been necessary for a defendant to go into equity in order 
to establish an equitable defense.” But in Winitt v. Winitt, 339 Ill. App. 75, 89 N.E.2d 71 
(ist Dist. 1949) the court held that an equitable defense is not available in a forcible 
detainer action. 

18 304 Tll. 222, 68 N.E.2d 287 (1946); see also Curran v. Harris Trust and Sevings 
Bank, 348 Ill. App. 210, 108 N.E.2d 729 (1st Dist. 1952). 

™ Tit. Rev. Stat., c. 45, § 10 (1953). 

5 Horner v. Jamieson, 394 Ill. 222, 224, 68 N.E.2d 287, 288 (1946). In 26 Cui-KENT 
L. Rev. 32 (1947) the result in the Horner case was described as having been fore- 
shadowed by the case of State Bank v. Burr, 283 Ill. App. 337 (2d Dist. 1936). It is 
difficult to find much foreshadowing in the opinion. 

6405 Tl. 591, 92 N.E.2d 108 (1950). 

"1 Id. at 596, 92 N.E.2d at 111. The court cited as authority for this statement the 
case of Schafer v. Robillard, 370 Ill. 92, 17 N.E.2d 963 (1938). In the Schafer case the 
court quotes this general proposition to defeat the plaintiff’s case, not to frustrate a 
defense. See also Zimmerman v. Kennedy, 405 Ill. 306, 90 N.E.2d 756 (1950). 
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The latest comment by the Supreme Court on this subject appears in 
Thompson v. Thompson.!*8 This was an action of ejectment in which the 
defendant had pleaded an equitable defense. In support of his plea the de- 
fendant relied upon Horner v. Jamieson. In treating this contention the court 
acknowledged that it had held that the 1935 amendment to the Ejectment 
Act permitted a defendant to plead equitable defenses to an ejectment ac- 
tion. Then the court said: 


“In other late cases this court has definitely stated that in ejectment 
the legal title, only, is involved and courts. have no jurisdiction to ad- 
just equities, or to grant equitable relief.” 1*° 


The court referred to the Schaefer, Zimmerman, and Miller cases, and then 
avoided an attempt to harmonize the decisions by finding that the defendant 
had failed to establish a meritorious defense. 

These cases lead to the conclusion that the subject of equitable defenses 
in law actions is by no means settled, and as Hinton said twenty years, ago, 
“Questions will doubtless arise to perplex the pleader.” 


CONCLUSION 


This brief survey of the differences between suits in equity and actions 
at law leads to the conclusion that in Illinois equity retains a vigor un- 
diminished by changing conditions. Its development is undeterred by forces 
which would favor its disappearance. Though the bulk of Illinois litigation 
now channels through the law courts, there is always a substantial volume 
of equity cases. A study of these cases reveals that equity principles can be 
used effectively to solve new and unique controversies. 

It seems a good thing that the Civil Practice Act modernized the 
chancery courts without destroying them. 


411 Ill. 232, 103 N.E.2d 607 (1952). 
” Id. at 235, 236, 103 N.E.2d at 609. 
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THE TRIAL OF A SUIT IN EQUITY 


BY JAMES R. BRY ANT * 


THE TRIAL OF ANY LAW SUIT as distinguished from the existence of 
a cause of action has its beginnings in the relationship between a lawyer 
and a client. In the trial of a criminal law suit and to a great extent in the 
trial of a common-law suit that relationship begins and ends with the trial. 
More often the trial of a suit in equity is merely an aspect of a continuing 
lawyer and client relationship. Quite frequently, the attorney or his associ- 
ates have advised and counseled in regard to the very transactions which 
have become the bases of the litigation. Such relationships are so varied that 
there appears to be no pattern from which generalizations or methods of 
approach or techniques of handling can be drawn. 


THE PLEADINGS 


In equity, perhaps even more than at common law, a good trial is likely 
to hinge upon the initial preparation of pleadings. The right to amend the 
pleadings to conform to the proof ! can cure technical defects or the surprise 
testimony of an occasional witness—but it cannot remedy the faulty original 
analysis that may characterize the suit erroneously in the first instance and 
thereby divert a good cause of action from its proper channels of proof. 

Suits in equity, by their very nature, do not present the simple pattern 
of an obligation, its violation, and damages therefrom which is characteristic 
of common-law actions. In equity differing relief is sought in numerous 
types of actions—each presenting a differing set of facts as plaintiff’s basis 
for relief and as defendant’s basis for denial of relief. It is apparent that 
such fluidity of action and defense tends to a complexity of fact situations 
and that this in turn makes all the more essential a thorough analysis of the 
client’s situation before the suit is filed. 


Remedies Sought and Grounds for Relief 


The equity practitioner must determine at once the type of remedy he 
should seek: cancellation, reformation, specific performance of a written 
instrument, or an injunction to protect some property right of his client. 
If his analysis points to the latter, for example, he must further decide what 


* JAMES R. BRYANT. A.B. 1931, University of Missouri; J. D. 1920, 
University of Chicago; 1937-1942, instructor at John Marshall Law 
School; 1933-1953, Master in Chancery of the Superior Court of Cook 
County; presently Judge of the Superior Court of Cook County. 


The author is indebted to Milton I. Shadur of the Chicago Bar. 


1Iux, Rev. Srat., c. 110, § 170(3) (1953); South Chicago Brewing Co. v. Taylor, 
205 Ill. 132, 68 N.E. 732 (1903). 


29 











30 CHANCERY PROCEDURE IN ILLINOIS — [Vot. 1954 


rights have been invaded and the nature of the invasion. These, of course, 
are only examples of the numerous types of equitable remedies, and a list of 
or an analysis of said remedies has no place in this article. Having determined 
these basic questions, he must then turn his attention to whether the facts 
as presented to him justify the hoped for relief or whether they present a 
defense available to the opposing party. 

The lawyer’s analysis requires an evaluation of all the evidence available 
to him. He must consider the documentary evidence available to him and 
interview the parties and witnesses. 


Analysis and Pleading of the Facts 


If the preparation has been made as suggested, then the practitioner 
will be able to set down in a logical sequence the facts in his case which are 
the essence of the remedy sought. Once this has been done the trial of the 
equity suit is off to a good start. If the pleadings are not crystal clear in 
their statement of facts which are the basis of the remedy sought, it often 
indicates that the practitioner is fuzzy in his thinking. Although he is con- 
vinced that a wrong has occurred and that relief should be had, he has not 
been able to determine the specific wrong. As a result he throws in all he 
knows or believes about the situation and asks for a variety of remedies so 
that somehow he will find relief. 

This shifting analysis makes for a lack of precision and neatness in the 
trial of the suit in equity where, because of the nature of equity itself, 
collateral matters and background may be more important than in the trial 
at law. Good pleadings, therefore, constitute the firm foundation upon 
which a trim, neat structure of the equity trial can be built. 


THE METHOD OF THE TRIAL 


Once the pleadings have been filed and the case is at issue, then the 
process of the trial really begins. The case, of course, first appears before the 
court and the determination first to be made is whether it will be tried by 
the court or referred to a master in chancery for hearing and report. With 
few exceptions? this decision is one wholly within the discretion of the 
court * in accordance with the “general usage and practice of courts of 
equity.” 4 


* But it is well established that where an account is involved which is intricate and 
complicated the matter must be referred to a Master to take and state the account, and it 
is a reversible error for the court to improperly hear such an accounting without refer- 
ence to a Master. Barnes v. Barnes, 282 Ill. 593, 118 N.E. 1004, 4 A.L.R. 4 (1918). 

*Itx. Rev. Srat., c. 110, § 185 (1953); Harmon v. Martin, 3995 Ill. 595, 71 N.E.2d 74 
(1947). 

“Int. Rev. Srat., c. 22, § 1 (1953); Halle v. National Park Bank of New York, 140 
Ill. 413, 29 N.E. 727 (1892). 
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Trial by the Court 


For the most part, trials by the court require little discussion, for the 
procedure is not essentially different from that in common-law causes tried 
without a jury. Aside from such statutory cases as will contests, the jury 
trial has never been a matter of right in chancery ® and is not guaranteed by 
the Constitution. It has always been within the discretion of the equity 
court to submit to a jury questions of fact,® but the jury’s verdict is merely 
advisory * and has never been binding upon the court. These rules have 
been preserved under the Practice Act. Consequently, special discussion 
is required only for those actions which diverge from the ordinary practice 
by reason of statutory provisions. 


Statutory Right to Jury Trial 


The most common of such actions is the will contest. Although its 
subject matter is equitable in nature and the complaint is filed in chancery, 
the action itself is wholly statutory in origin. Prior to the Probate Act of 
1939 the statutes provided that the issues in a will contest should be tried by 
a jury.® Since that time the Probate Act has provided for the filing of a 
complaint 1° and then for the filing of a jury demand by either party." 

Thus will contests now are and historically have been chancery matters 
which, by virtue of the statutory provision for jury trial, should be tried 
by the court with the jury’s verdict being as conclusive as in common-law 
actions.!2 Under the old law 3° trial by jury could be waived ** and, of 
course, today a jury trial is waived if neither party files a jury demand. No 
decision has indicated whether such waiver relieves the court from the ob- 
ligation to try the matter and brings the matter within the court’s discretion 
as to ordering a reference. Certainly if the parties stipulate to a reference to 
a master, such a reference can be made. 


TRIAL BEFORE A MASTER 


Practical Considerations Concerning References 


Valid general criticism has been leveled at the fact that the master’s 


‘Fisher v. Burgiel, 382 Ill. 42, 46 N.E.2d 380 (1943); Weininger v. Metropolitan 
Fire Ins. Co., 359 Ill. 584, 195 N.E. 420 (1935). 

® Hardy v. Dyas, 203 Ill. 211, 67 N.E. 852 (1903); Keith v. Henkleman, 173 Ill. 137, 
50 N.E. 692 (1898). 

"Fisher v. Burgiel, supra note 5. 

STiv. Rev. Srat., c. 110, § 187 (1953). 

® Wills Act of 1872, Ill. Laws 1872, § 7, p. 777. 

Tit. Rev. Stat., c. 3, § 242 (1953). 

"Id. § 244. 

” Biggerstaff v. Biggerstaff, 180 Ill. 407, 54 N.E. 333 (1899). 

*® Wills Act of 1872, Ill. Laws 1872, § 7, p. 777. 

%“Tyman v. Kaul, 275 Ill. 11, 113 N.E. 944 (1916); Whipple v. Eddy, 161 Ill. 114, 
43 N.E. 789 (1896). 
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fees are paid by the litigants instead of from the public treasury; an objec- 
tion which has a less substantial basis is that the reference to a master may 
be used as a method of delay. This latter charge is not inherently true and 
can be avoided by proper use of authority by the master and the cooperation 
of counsel. On the other hand, the reference offers two great advantages, 
each of which promotes desirable elasticity in the trial of suits in equity. 
First, the chancellor is not tied up for great lengths of time in the trial of 
a complicated matter, and thus avoids congesting his docket. Second, coun- 
sel are relieved from the obligation of proceeding from start to finish with- 
out intermission in the trial of those involved matters that are the basis for 
equitable relief. 

As an example of both of these advantages, the writer recalls a case 
involving two brothers. One had died holding title to several pieces of 
real estate worth a large amount of money. He had left only a small monthly 
allowance to the surviving brother by will and had otherwise disposed of 
the remainder of the estate. The surviving brother brought a suit claiming a 
one-half interest in the real estate as a resulting trust, alleging that the 
property had been purchased with money which had been made by him and 
his deceased brother in a business enterprise under an oral partnership agree- 
ment. It developed that the real estate held at the time of death had all been 
purchased with money obtained from the sale of other real estate, all held 
in the name of the deceased brother. Although the decedent’s executor ad- 
mitted that at one time a partnership (incuding a third brother) had existed, 
he contended that the partnership had been terminated long before any real 
estate was purchased and that the two brothers whose interests were being 
litigated had thereafter operated separate places of business as separate enter- 
prises. Thereupon the surviving brother counter-contended that the sepa- 
rate places of business were both parts of the partnership business. These 
transactions went back nearly fifty years to 1893. 

As there was no written partnership agreement, the litigants had to 
prove existence or non-existence of the partnership by the conduct of the 
parties. There was also involved the way in which the real estate in issue had 
been dealt with, the transactions when the real estate was purchased, the way 
the previously held real estate had been dealt with, the transactions at the 
time it was acquired, and the way the business enterprises had been con- 
ducted from their inception until they were closed and until the first real 
estate had been purchased. 

This complicated factual situation was unfolded in numerous hearings 
through the production of about one hundred different witnesses resulting 
in a record of four thousand pages and the introduction of exhibits which 
filled a filing drawer. It would obviously have been nearly impossible for 
such a suit to have been tried continuously by the court. The effect of the 
trial of any such suit upon the call of the chancellor and upon the ability of 
counsel to proceed is too evident to need comment. 
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By way of contrast, although the master is always under the direction 
and order of the court, the entire time schedule of the trial is flexible. For the 
most part the trial proceeds before the master as it would proceed before 
the court but subject to time adjustments for the convenience of counsel 
and the master. 

It follows, of course, that in Cook County where the dockets are con- 
gested it is more common to refer cases to masters for trial than in many 
other circuits in the state. 


The Office of Master in Chancery 


Masters in chancery are officers of the court, not assistants to any special 
judge. They are appointed for a term of two years.!® In Cook County, for 
example, masters in chancery are appointed one for each judge in the circuit 
and superior courts. On the other hand, outside of Cook County, one master 
in chancery is appointed for each county. Masters so appointed have to fur- 
nish bond and take an oath of office. References are generally made to the 
regularly appointed and qualified masters for the purpose of trial, i.e., the 
taking of the testimony and the preparation of a report to the court. 


Special Masters and the Limitations on Their Proper Appointment 


Although there is a specific and restricted provision in the statute for 
the appointment of a special master when there is no master in the county 
or when he is disqualified because of interest or is otherwise unable to act,1® 
there appears to be no authorization for special commissioners in lieu of 
special masters.17 Nevertheless, the appellate court has held that special 
commissioners were the same as special masters, and that there is a presump- 
tion that once a special master has been appointed the appointment was 
properly made.1® Despite the fact that the statute specifically requires the 
giving of bond and the taking of an oath by special masters,!® the appellate 
court did not discuss these acts of qualification by special masters. It had 
previously been held that those provisions may be waived if the parties 
participate without raising the question.”° It would appear that the appoint- 
ment of special masters should be justified only under the strict requirements 
of the statute. 


Procedure Before the Master 


In any chancery case the master’s only authority to act arises out of 


* Iii. Rev. Start., c. 90, §§ 1, 2 (1953). 
%7d.§ 5. 
7Simpson v. Harrison, 389 Ill. 588, 60 N.E.2d 104 (1945), appeal transferred, 328 
Ill. App. 425, 66 N.E.2d 494 (1st Dist. 1946); Pokorney v. Pokorney, 348 Ill. App. 364, 
109 N.E.2d 254 (1st Dist. 1952). 
8 Price v. Seator, 337 Ill. App. 248, 85 N.E.2d 848 (1st Dist. 1949). 
“Iti. Rev. Srat., c. 90, § 5 (1953). 
Mitchell v. Illinois Central R. Co., 384 Ill. 258, 51 N.E.2d 271 (1943). 
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and is limited by the order of reference made by the court.?! The Civil 
Practice Act provides for a reference to a master to take testimony and re- 
port his conclusions thereon.?? The rules of both the Circuit and Superior 
Courts of Cook County provide that a reference may be made to a master 
“to take testimony and report the same or to take testimony and report to 
the court his conclusions thereon with or without the testimony.” A proper 
order of reference follows these limitations and distinguishes the type of 
reference made. 


Proper Order 


Once the reference has been made to a master by such an order the 
orderly procedure required is (1) taking the evidence; (2) preparing and 
presenting to all the attorneys for all parties the master’s findings of fact 
and conclusions therefrom; (3) granting an opportunity for the filing of 
objections to the report and hearing thereon; (4) preparing a supplemental 
report relating to the objections filed; and (5) filing the report and the re- 
port relating to the objections.?4 

The master gives notice of the time and place at which evidence will 
be taken to all the attorneys of record in the proceeding. By the time of the 
first hearing the master has usually familiarized himself with all the pleadings, 
but if the parties wish to make opening statements, it is better practice to 
allow them to do so. 


The Order of Proof; Admissibility of Evidence 


The order followed in the taking of testimony is the same as in cases at 
law: the plaintiff puts in his testimony; the defendant, his defense testimony; 
and the plaintiff then presents the rebuttal evidence. The rules in regard to 
the competency of the witnesses are the same as at law. The admissibility 
of evidence is determined exactly as at common law. The rules in regard to 
admissions, parol evidence, hearsay evidence, and the exceptions thereto 
apply in the equity hearings as well as at common law. Questions of relev- 
ancy present a slightly different problem. Because of the broad scope of 
factual situations concerned in equity matters, logically a wider discretion 
is allowed in the presentation of collateral or background matters as being 
relevant to the issues. 

A master can consider depositions taken by virtue of dedimus pote- 
statem, but he cannot hear cases and decide issues upon evidence taken be- 
fore another master.24 However, the court can consider evidence so taken 
upon the death or expiration of a term of a master.?5 


** Preston v. Hodgen, 50 Ill. 56, 60 (1869). 

2 Tri. Rev. Stat., c. 110, § 185 (1953). 

"8 Decatur Coal Co. v. Clokey, 332 Ill. 253, 163 N.E. 702 (1928). 

* Mills v. Ehler, 407 Ill. 602, 95 N.E.2d 848 (1951); Murphy v. Schnell, 248 Ill. 182, 
93 N.E. 738 (1910). 

*Coel v. Glos, 232 Ill. 142, 83 N.E. 529 (1907). 
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Obligation of the Master in Regard to the Evidence 


Sections 6, 7, and 8 of Rule 58 of both the Circuit and Superior 
Courts of Cook County provide that it is the duty of the master to pass upon 
evidential questions at the time that the testimony is taken and provide 
methods of presenting the rulings of the master on such matters to the court. 
This procedure, when followed, enables both the court and the master to 
know exactly what testimony the record contains. 

Presentation of the evidence in the chancery trial therefore presents no 
new problems to the practitioner. It requires the same skill in knowing what 
facts are material and in knowing how to frame and phrase questions to 
bring forth the desired answers from the witnesses. Equity matters, because 
of their nature, require greater care in order to eliminate the unnecessary 
and confusing facts and require greater skill in framing the questions in lay- 
men’s language, not in lawyers’. The chronological method of approach 
often affords a lucid means of presentation. 


Presentation of Evidence—The Witnesses 


The plaintiff proceeds to present his evidence as at trials before the 
court without a jury. The witnesses are all sworn by the master and the 
transcript of the evidence should so show. The statute in regard to masters 
in chancery gives them the power “to compel the attendance of witnesses” *6 
and masters have generally issued subpoenas under their signature at the 
request of the parties for the appearance of witnesses who seem proper and 
necessary for the determination of the issues. 


Presentation of Documentary Evidence 


With respect to production of documents the Practice Act provides 
that the clerk of the court may issue subpoenas and that an order of court 
shall not be required to obtain the issuance by the clerk of the subpoena 
duces tecum.?? Although the statute does not specifically grant to masters 
the right to compel production of books and records, it is common practice 
for masters also to issue subpoenas duces tecum for documents which appear 
to be proper or necessary for a hearing of the issues in the pending litigation, 
and such subpoenas are generally responded to by the persons subpoenaed. 

As a practical matter, of course, the parties can be compelled to produce 
material documents under Section 9 of the Evidence Act.8 In addition, all 
documents can be ascertained and produced by the parties under the pro- 
visions of the Practice Act for discovery before trial and can then be intro- 
duced into evidence. It is also true that insofar as the taking of depositions 


* Tit. Rev. Srar., c. 90, § 6 (1953). 
Id. c. 110, § 186. 

8 Id., c. 51, § 9. 

* Id., c. 110, § 259.17. 
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is concerned masters in chancery, along with other magistrates, have the 
right to compel the production of books and papers.®° However, the legal 
effectiveness of a master’s subpoena duces tecum issued to a witness who is 
not a party to the suit is still open to question. 


Cross-Examination of Witnesses 


For the most part, cross-examination of witnesses presents no novel 
problems in the equity trial. As at common law, the basic rules are that the 
scope of the cross-examination is within the discretion of the court, and that 
insofar as credibility of the witness is concerned the scope of the examina- 
tion is practically unlimited.*! Illinois courts follow the general American 
rule that the subject matter of cross-examination should be limited to the 
matters covered on direct examination.®? (The English rule is different in 
that once a witness has been presented he may be cross-examined on all 
matters material to the case.3*) 

Section 60 of the Practice Act *4 represents a recognition of the fact that 
at least insofar as a party to the action is concerned it is not fair to limit 
cross-examination to those matters as to which he is willing to testify on 
direct. By the same standard once a party has taken the stand as his own 
witness, why should his cross-examination be limited to the direct and why 
should he not be interrogated as to all matters pertinent to the litigation? 
This is particularly important in chancery matters where fraud and mistake 
are so dependent for their proof on many surrounding circumstances. The 
better rule would seem to be that as far as cross-examination of a party is 
concerned it is limited only by the pertinency of the questions asked to the 
matter involved. The Supreme Court of Illinois appears to have had a similar 
approach when it has said that the cross-examination of a witness who is a 
party in interest need not be confined to the subject matter of the examina- 
tion in chief.*5 


Motion for Finding for Defendant at End of Plaintiff's Case 


The amendment of the Practice Act passed in 1941 presented a new 
problem in chancery procedure when it provided (1) for a motion at the 
end of the plaintiff’s case for a finding for the defendant or a motion to dis- 
miss the case for want of equity and (2) for the procedure subsequent to 
the court’s order including the defendant’s appeal therefrom.%* This pro- 


* Id., c. 51, § 36. 
*™ Briggs v. People, 219 Ill. 330, 76 N.E. 499 (1905). Goldberg, Principles of Cross 
Examination as Developed by Illinois Courts, 36 Itz. L. Rev. 416, 423 (1941). 
* Brownlie v. Brownlie, 357 Ill. 117, 191 N.E. 268 (1934); Hurlbut v. Meeker, 104 
Ill. 541 (1882). 
3 McKELvey, Evipence, 408 (2d ed. 1907). 
* Iii. Rev. Stat., c. 110, § 184 (1953). 
* Felsenthal v. Northern Assurance Co., 284 Ill. 343, 120 N.E. 268 (1918). 
Tri. Rev. Stat., c. 110, § 188 (1953). 
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vision has been much litigated and was amended by the legislature in 1947 to 
preserve for such defendant the right to present his evidence in case of an 
adverse ruling either in the trial court or the appellate court.*7 

There remains the question of the proper precedure before a master 
when at the end of the plaintiff’s testimony the defendant indicates his de- 
sire to make such a motion before the court. Should the master prepare a 
report with conclusions as well as findings of fact and conclusions of law 
and recommendations as to whether the proposed motion should be allowed? 
Is it not clear that the motion should be addressed to the court and not the 
master? Should the master certify the entire record to the court and thus 
put the onus of its examination upon the court and defeat the purpose of the 
reference? The better practice seems to be for the master to prepare findings 
of fact upon the record as it is then constituted and submit them without 
conclusions or recommendations to the court so that such findings may be- 
come the basis of the presentation of the motion to the court and the argu- 
ment thereon. This seems to be consonant with the master’s position of 
being a non-judicial officer but an aid to the court.*§ 

There is also undetermined the test to be applied to plaintiff's evidence 
when such motion is made. It is contended that the intent of the legislation 
was to make the situation in equity the same as at common law and therefore 
the sole test is whether the evidence tends to establish a cause of action.®® On 
the other hand, the old rule in equity procedure, before the remedial 
legislation, was that such a motion “submitted the case on its merits” which 
required the court to weigh the evidence and decide in accordance with the 
preponderance.*® Was it the intention of the legislation only to equalize the 
defendant in equity and the defendant in common law so that the former 
would not be deprived by such a motion of the right to produce additional 
evidence? Or was it the intention to give the equity defendant an advantage 
in that the court would weigh the evidence for him and relieve him from 
the burden of presenting his defense if the weight was in his favor; whereas 
all the court could do for the common law defendant would be to tell him 
to go ahead if the plaintiff merely had presented evidence which in its most 
favorable presentment tended to establish a cause of action? 


Closing of Proofs 


After all the evidence has been introduced a motion is made and the 
proofs are closed by the master. Thereafter it is within the discretion of the 
master to re-open proofs and take additional testimony.*! After the master’s 


* Reiter v. Illinois National Casualty Co., 397 Ill. 141, 73 N.E.2d 412 (1947). 

People ex rel. Reiter v. Lupe, 405 Ill. 66, 89 N.E.2d 824 (1950); Reitman v. 
Poulakidas, 330 Ill. App. 616, 71 N.E.2d 913 (1st Dist. 1947). 

* Fewkes v. Borah, 376 Ill. 596, 35 N.E.2d 69 (1941); Williams v. Webster Hotel 
Co., 315 Ill. 64, 145 N.E. 622 (1924). 

* Magnolia Petroleum Co v. West, 374 Ill. 516, 30 N.E.2d 24 (1940). 

“ Havill v. Darch, 320 Ill. App. 667, 52 N.E.2d 64 (1st Dist. 1943). 
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report has been filed with the court, motions in regard to opening proofs 
and additional evidence should be submitted to the court.*? 


THE REPORT 


Briefs and Preparation of Master’s Report 


After the proofs are closed the master must prepare his own report.‘ 
Counsel have the right to draw up and file with the master written briefs and 
arguments prior to the preparation of the report. However, statements by 
counsel as to formal findings which they desire the master to make ** are 
not advisable and should be permitted only at the master’s request by agree- 
ment of both counsel. Since the suggested findings are usually so colored by 
the positions of the resepective parties, they do not offer great aid to the 
master in coming to an unbiased interpretation of the evidence. 


The Master’s Report—Its Purposes 


The form and nature of the master’s report so influence, if they do not 
determine, the future conduct of the proceeding that they should be care- 
fully considered. The purpose of the master’s report is to make definite 
findings of evidential facts which taken together will support the ultimate 
findings of fact or conclusions of fact. These in turn should become the 
basis for the action of the court whether or not accompanied by the recom- 
mendation of the master to the court.* Since this process makes vital the 
determination of what facts are material, the failure to find certain facts 
established by the record may be of extreme importance and the subject of 
proper objection. 


The Findings 


It is, of course, incumbent upon the master to state clearly and con- 
cisely his findings of fact and so separate them by numbers that each evi- 
dential fact may be the subject of objection, if desired. It is equally incum- 
bent that the findings should not contain authorities, decisions, or reasons 
supporting the conclusions or arguments of law with citation of cases and 
quotations from reports.*® 

Obviously, long running findings containing many facts or a mixture 
of facts and argument are not proper and do not make it possible for the 
practitioner to try his law suit properly. It is equally true that the finding 


“ People v. Lewe, 383 Ill. 549, 50 N.E.2d 577 (1943); Brewster v. Cahill, 199 Ill. 309, 
65 N. E. 233 (1902). 


“Fitchburg Steam Eng. Co. v. Potter, 211 Ill. 138, 71 N.E. 933 (1904). 
“ Keeley Co. v. Hargreaves, 236 Ill. 316, 86 N.E. 132 (1908). 
“Prince v. Cutler, 69 Ill. 267 (1873); McClay v. Norris, 9 Ill. 370 (1847). 


“ Manowsky v. Stephan, 233 Ill. 409, 84 N.E. 365 (1908); Steger v. Traveling Men’s 
Bldg. Ass’n, 208 Ill. 236, 70 N.E. 236 (1904). 
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of contradictory evidence set forth in detail does not conform with the re- 
sponsibility of masters to weigh evidence and make findings of fact. 

After all the findings of fact the master is, under the terms of the refer- 
ence, usually obligated to make his conclusions of fact and determine the 
conclusions of law with the aid of counsels’ briefs. 


The Objections—Time for Filing 


After the master’s report is completed, he mails a copy to each of the 
litigants or advises them that his report has been prepared and a copy is 
available for inspection. In either case he also fixes the date for filing objec- 
tions and for hearings thereon. The rules of the Circuit and Superior Courts 
of Cook County provide “within ten days after the publication and service 
of notice of the report the parties desiring so to do shall file their objections 
thereto.” 47 


The Objections—Necessity for Filing 


While the master’s report is prima facie correct, it is not conclusive 
but only advisory ** and does not have the same effect as the verdict of a 
jury.*° Nevertheless it has been held that objections to the master’s report 
must be made before the report is returned to court © and objections to the 
master’s conclusions of fact cannot be raised unless objections and excep- 
tions were made before review.5! Thus the master’s reports are conclusive as 
to all findings of fact to which no proper exceptions are taken so that the 
filing of objections is of great importance.®? This places upon the litigants 
the obligation of filing objections to all findings of fact which they deem 
incorrect. As to the master’s conclusions of law, however, no objections or 
exceptions need be filed to preserve them for the court.58 


The Objections Must Be Specific 


The ability of counsel to file specific fact objections is, of course, di- 
rectly affected by the precision, the exactitude, and the limitation of each 
of the master’s findings. Definite objections to definite findings serve the 
purpose of calling each specific dispute to the attention of the court. General 
objections, such as that the report is contrary to the weight of the evidence, 


“Rule 58, § 2 

* Chechik v. Koletsky, 311 Ill. 433, 143 N.E. 66 (1924). 

* Thatcher v. Kramer, 347 Ill. 601, 180 N.E. 434 (1932); Chechik v. Koletsky, supra 
note 48. 

® Springer v. Kroeschell, 161 Ill. 358, 43 N.E. 1084 (1896). 

'\!Pacyna v. Bliss, 180 Ill. App. 351 (1st Dist. 1913). 

® Decatur Coal Co. v. Clokey, 332 Ill. 253, 163 N.E. 702 (1928); Barney v. Board of 
Commissioners of Lincoln Park, 203 Ill. 397, 67 N.E. 801 (1903); Gehrke v. Gehrke, 190 
Ill. 166, 60 N.E. 59 (1901); Douglass v. Miller, 102 Ill. App. 345 (1st Dist. 1902). 

Gillett v. Chicago Title and Trust Co., 230 Ill. 373, 82 N.E. 891 (1907); Von 
Platen v. Winterbotham, 203 Ill. 198, 67 N.E. 843 (1903) 
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can serve no useful purpose. The Supreme Court of Illinois has repeatedly 
held that objections or exceptions must be specific.®> While is has held that 
it is not necessary that they should point out the evidence bearing on the 
disputed questions of fact, it has held that it is not the duty of the chancel- 
lor to search through the evidence to find the testimony to sustain the ob- 
jections or exceptions and the parties must select such portions as are relevant 
to the objections or exceptions and present them to the court in a convenient 
form as directed by the court.*¢ 


The Objections—Hearing and Supplemental Report 


Once the objections of counsel have been filed the master holds a hear- 
ing thereon and after consideration of the questions raised prepares his re- 
port upon the objections. He then files with the court his original report in- 
cluding the transcript of testimony and the exhibits admitted into evidence, 
the objections filed, and his supplemental report relating thereto. 


BEFORE THE COURT AGAIN 
The Hearing Upon the Master’s Report 


When the exceptions to the report are filed the court sets down for 
hearing the master’s report and the exceptions filed thereto. In the usual 
practice an order is entered at that time allowing the objections to the 
master’s report to stand as exceptions. Upon such a hearing the court has 
wide discretion but should not hear evidence in open court.5? 

If the report has been properly prepared and contains specific, definite 
findings of fact as required by the decisions, and if the objections have like- 
wise followed the decisions and specify the particular evidence relied upon 
as contrary to the master’s findings, then the facts which are in controversy 
have been pinpointed for the court. Their disposition should therefore be 
facilitated. 

The careful practitioner therefore comes to the court hearing prepared 
to argue all questions of fact preserved by the exceptions and the applica- 
tion of the law to the factual situation as determined by the master or as it 
may be modified by the court on the exceptions. 

When the court determines its disposition of the master’s report and 
the exceptions thereto, the trial of the suit in equity is concluded. The final 
step is the preparation and entering of the decree in accordance with the 
court’s decision. The entire matter of equity decrees is treated in another 
article in this symposium. 


“Cook v. Meyers, 54 Ill. App. 590 (1st Dist. 1894). 
® Thornton v. Commonwealth Loan Ass’n, 181 Ill. 456, 54 N.E. 1037 (1899). 
® Hayes v. Hammond, 162 Ill. 133, 44 N.E. 422 (1896). 


Central Illinois Public Service Co. v. City of Sullivan, 294 Ill. 101, 128 N.E. 326 
(1920). 
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BY ROBERT H. BRUNSMAN * 


NATURE AND REQUIREMENTS GENERALLY 


Nature 


THE JUDICIAL DECISION made of record in a cause in chancery after 
the hearing or submission of the cause is termed “a decree.” 1 This is a 
name developed from historical use and differs but little from a judgment in 
a cause at law. It has been picturesquely defined as the law’s last word in 
a judicial controversy. 

Broadly, the term “judgment” includes decrees in equity. While under 
prior practice in Illinois the term “decree” was wholly reserved to actions 
in chancery and “judgment” usually to actions at law, yet the Illinois Civil 
Practice Act appears to include “decrees” in equity under the use of the 
term “judgment,” ? although it also uses the term “decree in chancery,” ® 
and “decree.” 4 

In a suit at law the rights of the parties are determined as of the time 
of commencement of the suit, but in a cause in equity, the decree determines 
the rights of the parties according to equity and good conscience, and relief 
is granted such as the nature of the case, the Jaw and the facts demand at the 
time the decree is entered. A judgment at law is a unit, but a decree in 
chancery may have the effect of several decrees.® 

Further, in a cause in equity, if any portion of the cause is ready for or 
requires a decree, the court may hear and determine that matter, and enter 
such order or decree as will expedite the hearing.” 

Decrees may be interlocutory or final. An interlocutory decree is an 
order which ascertains matters of fact or of law preparatory to a final decree 
and does not dispose of the cause. A final decree is a pronouncement or deci- 
sion which disposes of the cause or a part of the cause. Generally, we dis- 
tinguish orders of court from “judgments” or “decrees.” “Orders” are re- 
garded as court directions made during pendency of the suit. The court 
determination which is in the form of a final determination of the cause, at 
law is a “judgment,” in equity a “decree.” 

* ROBERT H. BRUNSMAN. A.B. 1936, LL.B. 1938, University of Illinois; 
engaged in private practice in the firm of Griffin, Winning, Lindner © 

Newkirk, Springfield, Illinois. 


1Figer v. Hunt, 282 Ill. App. 399 (1st Dist. 1935). 

* Ini. Rev. Srat., c. 110, § 174 (1953). 

* Id. § 174(8). 

“Id. § 198. 

5 Baker v. Salzenstein, 314 Ill. 226, 145 N.E. 355 (1924). 
*Hoier v. Kaplan, 313 Ill. 448, 145 N-E. 243 (1924). 
"19 Am. Jur., Equity, § 406 (1939). 
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Requirements—General ® 


A decree to be valid generally must: 


(1) be rendered by a properly constituted court in a court suit; 

(2) be between adverse parties; 

(3) be entered by a court which has jurisdiction over both the subject 
matter of the cause and the parties; 

(4) be in a cause having issues of law or of fact, or both; 

(5) conform to the pleadings, proof, and prayer; and 

(6) be written, signed, and dated. 


If a decree lacks some or all of the above requirements, it ordinarily is 
subject to attack. 


Conformity to Pleadings, Proofs, and Prayer 


It is basic that a decree must conform to and be supported by the plead- 
ings as well as the proof in the cause, and to the prayer of the complaint. 
Relief can be granted only on the theory of the complaint.® Thus, a com- 
plainant is not entitled to relief which is not supported by the allegations, 
regardless of evidence.!° However, under the liberal amendment provisions 
of the Illinois Civil Practice Act, there should no longer arise any case where 
there is a failure to conform the pleadings to the evidence." 

A decree should conform to the prayer of the complaint. Relief other 
than that specifically prayed for cannot be granted, except where there is 
a general prayer for relief.12 However, a prayer for general relief is suffi- 
cient to support any decree warranted by the allegations of the complaint 
and the proof.!* This is true, even though there is a specific prayer in addi- 
tion to the general prayer, which specific prayer cannot be granted. How- 
ever, a general prayer for relief does not authorize the granting of relief 
not supported by the allegations of the complaint.1* Thus, a bill praying for 
an injunction against threatened trespass to land will not sustain a decree 
quieting title.15 


Form of Decree 


The traditional form of a decree in chancery consists of five parts: 


54 Nicnots, Itt. Crvit Practice, § 3923 (1941). 

*Shankland v. Shankland, 115 Ill. 526, 4 N.E. 843 (1886); Ohlendorf v. Bennett, 
241 Ill. App. 537 (2d Dist. 1926). 

 Fineman v. Goldberg, 329 Ill. 507, 161 N.E. 57 (1928), reversing, 242 Ill. App. 620 
(1st Dist. 1925). Townsend v. Townsend, 362 Ill. 384, 199 N.E. 786 (1935); Wrobel v. 
Wojtasiek, 341 Ill. 330, 173 N.E. 348 (1930). 

"Itt. Rev. Srat., c. 110, §§ 170(1), 170(3) (1953). 

2 Warner v. Mettler, 260 Ill. 416, 103 N.E. 259 (1913). 

* Geiger v. Merle, 360 Ill. 497, 196 N.E. 497 (1935). 

* Risser v. Ayers, 294 Ill. 241, 128 N.E. 389 (1920). 

** Harms v. Jacobs, 158 Ill. 505, 41 N.E. 1071 (1895). 
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(1) Caption or title of the cause 
(2) Commencement of the decree 
(a) Date of decree 
(b) Name of court and judge 
(3) Recitals, i.e., facts on which decree is based 
(4) Declaratory part, i.e., rights of the parties as found by the court 
(5) Ordering part, i.e., direction of what is to be done, by whom, 
when, how, and where. 


Naturally, any practitioner who has engaged in a chancery matter is 
familiar with these requirements. A review of them will serve to preserve in 
the mind of the beginning practitioner the steps which he must studiously 
include in any chancery decree he prepares. 

Caption or title and commencement. A decree should commence with 
the caption, including the state and county, the name of the court, the 
place or locality of the court, and the parties to the cause, both plaintiffs 
and defendants. Historically, the name of the presiding judge is shown and 
the term at which the decree is pronounced. 

Recitals. The recitals should then be set forth. While it is not essential 
that the decree recite all of the evidence or all of the proven facts, yet the 
ultimate facts necessary as a basis for the decree should be set forth. In 
early England it was the practice to include in the recitals the pleadings and 
evidence. Whether it was the necessity in early days of avoiding the writing 
of this at length in the winning attorney’s penmanship or the saving of ex- 
pense, this practice has long since ended. Usually, at best, the recital merely 
refers to the pleadings. In Illinois, prior to the Civil Practice Act, the evi- 
dence frequently was preserved in the decree. This is no longer necessary; 1° 
now, only the substantial ultimate facts necessary as a foundation for the 
decree need be set forth in the decree. 

Prior to the Civil Practice Act in Illinois, the burden was on the party 
to whom relief was granted to preserve the evidence on which the decree 
was based. There were no presumptions that the evidence was sufficient 
for that purpose.17 General findings that the “allegations of the bill are 
true and the equities are with the complainant,” were not sufficient. This 
was contrary to the rule of judgments at law. The evidence could be pre- 
served by a certificate of the evidence taken on the hearing, by the evidence 
taken and reported by the master, or by a specific finding of the facts re- 
cited in the decree.1® However, no evidence was required to be preserved to 
sustain a decree which dismissed the cause for want of equity, since that was 


* Rybakowicz v. Rybakowicz, 290 Ill. 550, 125 N.E. 370 (1919). 


"French v. French, 302 Ill. 152, 134 N.E. 33 (1922); Ohman v. Ohman, 233 Ill. 632, 
84 N.E. 627 (1908). 


* VanMeter v. Malchef, 276 Ill. 451, 114 N.E. 913 (1916). 
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the decree the court would be bound to find in the case of a total failure 
of the evidence.!® 

With the adoption of the Illinois Civil Practice Act, effective January 
1, 1934, the prior rule of chancery cases in Illinois was reversed.? That Act 
provides: “No special findings of fact or certificate of evidence shall be 
necessary in any case in equity to support the decree.” This section now 
places the burden of preserving evidence in an equity case on the party at- 
tacking the decree of the trial court. Thus, it has been held under the Civil 
Practice Act that decrees need not contain special findings of fact.?! It 
would appear, however, that it is good practice today in Illinois to recite in 
the decree an ultimate finding of facts, although this section of the Civil 
Practice Act has been construed to accord decrees in equity upon review the 
same qualities possessed by judgments at law.?* Of course, the party who de- 
sires to raise on review the sufficiency of the evidence must preserve the evi- 
dence and incorporate it in the report of trial proceedings and abstract.?% 

The declaratory part. The declaratory part of a decree is not an es- 
sential portion, and more often than not is omitted. Where the suit seeks a 
declaration of the rights of the parties, there should be a declaratory part, 
prior to the ordering portion. This portion is especially necessary and ap- 
plicable to a decree in a partition suit or a complaint to construe a will. 
However, it may be superseded now by the provision of a separate proceed- 
ing for declaratory judgment authorized by the Illinois Civil Practice Act.?* 

The ordering part. After the recitals and the declaratory part of the 
decree, if the latter is deemed required or useful, comes the ordering part 
of the decree. This portion includes the specific orders or directions of the 
court upon the matters involved in the cause. The various matters that 
should be incorporated in this portion of the decree depend upon the nature 
and facts of the particular case. Each decree, of necessity, must be formed 
to care for the particular case. 


Drafting of a Decree 


Since the decree must be shaped to the particular case and determina- 
tion of the court, the decree should be written out by the attorney of the 
prevailing party and approved by the court. It has long been the practice 
in Illinois for the attorney of the party in whose favor a decree is pro- 
nounced to write it out in due form and submit it to the judge for approval.?® 


* Lyons v. Lyons, 272 Ill. 329, 111 N.E. 977 (1916). 

Iti, Rev. Stat., c. 110, § 188(3) (1953). 

* Ritholz v. Andert, 309 Ill. App. 576, 33 N.E.2d 632 (1st Dist. 1940). 
* Church v. Church, 324 Ill. App. 557, 58 N.E.2d 739 (1st Dist. 1945). 


*® Pease v. Kendall, 391 Ill. 193, 63 N.E.2d 2 (1945); Engles v. Rosenthal, 274 IIl. 
App. 272 (1st Dist. 1934). 


* Ti. Rev. Start., c. 110, § 181.1 (1953). 
** Cameron v. Clinton, 259 Ill. 599, 102 N.E. 1000 (1913). 
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General Form of Decree 





STATE OF ILLINOIS IN THE____————SCCOURRT 
County oF } OF me COUNTY 
A.B., 
os Pune IN CHANCERY 
CD. GEN. No. 
Defendant 
Decree 


This cause having come on to be heard on the complaint herein of 
A. B., Plaintiff, and the answer of C. D., Defendant, and the Plaintiff and 
Defendant having been personally present in court, by their respective 
attorneys, and the court having heard the oral testimony of witnesses, 
sworn and examined in open court, and having examined the docu- 
mentary evidence produced in open court, and having heard the argu- 
ments of counsel, and the court now being fully advised in the premises, 
on consideration thereof, DOTH FIND that the court has jurisdiction 
of the subject matter of this cause and of the parties thereto. 


THE COURT FURTHER FINDS, etc. (After the findings have 
all been stated, usually separating into paragraphs, then: ) 


THE COURT FURTHER FINDS from the evidence herein that the 


equities in this cause are with the (party favored); 


NOW, THEREFORE, IT IS HEREBY ORDERED, ADJUDGED 
AND DECREED BY THE COURT (here insert ordering portion). 


Enter: 











Judge 


Rendition of Decree—Entry 


As is stated above, in the United States the decree is usually prepared by 
the attorney for the successful party, who then by custom and good prac- 
tice, submits it to the attorney for the adverse party or parties. If there is 
no objection to the form of the decree it is then presented to the court for 
approval, signature, and entry. If any objection is desired to be made by any 
adverse party, he should make a memorandum of his objection, or he may 
submit the decree as he thinks it should be. This memorandum of objections 
or substitute proposal is then submitted to the court along with the decree 
prepared by the attorney for the successful party. The court then must con- 
sider and decide on the particular decree to be entered. 
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This practice in equity differs drastically from that at law. This is 
necessarily true since the form of judgment at law most always follows a 
fixed form, either that “the plaintiff do have and recover from the De- 





fendant dollars,” or “the defendant pay to the 


plaintiff. dollars in the due course of administra- 
tion”; or “the plaintiff recover nothing by his suit and the defendant go 
hence without day.” Because of the varied relief available in equity and the 
fixing of the rights of the parties there is no set form of decree. 

The English practice of enrolling a decree probably was never adopted 
in Illinois. The only effect of enrollment seems to have been that before en- 
rollment, the decree was not regarded as a record and was subject to being 
altered by the court itself upon a rehearing; however, a decree which had 
been enrolled could not be altered, except in a court of appeals, or by a 
bill of review.?® 

Mere oral announcement by the court of his decision and the grounds 
on which it is based, or the written announcement of the decision and 
grounds by the court, is no more than the minutes and is inoperative.?* A 
decree is not effective until the written decree is approved by the court and 
filed for record.?8 The approval of the written decree by the court is the 
authority to the clerk to enter the decree of record.”® 

A decree need not be signed by the judge, but its entry on the record 
by the clerk gives it validity.2° The recorded decree and not the draft of it 
is the decree of the court.*! Illinois statutes make it the duty of the clerk 
to “... enter of record all judgments, decrees and orders of their respective 
courts, as soon after the rendition or making thereof as practicable.” * 

The validity of a decree shown by the record to have been regularly 
entered on a certain date cannot be impaired by evidence of endorsement 
of a file mark of a different date on the back by the clerk of the court. The 
record of a court imports verity and cannot be contradicted by other evi- 
dence and is binding and conclusive on all parties to the suit and all others 
affected by it.*8 





Entry—Nunc Pro Tune 


A decree may be entered nunc pro tunc where one previously was 


** Lilly v. Shaw, 59 Ill. 72 (1871); Hurd v. Goodrich, 59 Ill. 450 (1871). 

*Brelsford v. Community High School District No. 36, 328 Ill. 27, 159 N.E. 237 
(1927). 

*8Jones v. City of Carterville, 340 Ill. App. 330, 91 N.E.2d 604 (4th Dist. 1950). 

** Horn v. Horn, 234 Ill. 268, 84 N.E. 904 (1908). 

* Ibid. Kuykendall v. Hughey, 224 Ill. App. 550 (4th Dist. 1922). 

* Horn v. Metzger, 234 Ill. 240, 84 N.E. 893 (1908). 

Tit. Rev. Srat., c. 25, § 14 (1953). 

* Harmening v. Hawley, 208 Ill. App. 487 (2d Dist. 1917). 
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rendered but the neglect or failure to enter at the proper date was that of 
the court or the clerk, but not where such neglect or failure was that of a 
party. However, where the decree was not in final form, it cannot later be 
entered nunc pro tunc. Nor can a decree be entered nunc pro tunc unless 
some minute or memorial paper was made.*4 


Revision or Vacation of Decree—Rehearing 


Prior to the adoption of the amendment to the Judgments, Decrees and 
Executions Act in Illinois, June 21, 1933,3> it was well established in Illinois 
that whether a court could modify, revise, or vacate a decree entered at the 
same term was largely in the sound discretion of the court entering it.5* The 
decree was regarded as ambulatory until the end of the term, or as it was 
often expressed, it remained in the breast of the judge. Exercise of this dis- 
cretion, unless manifestly abused, would not be reviewed on appeal. 

Likewise, the prior general rule was that where the court had jurisdic- 
tion of the person and subject matter it was without power after the ad- 
journment of the term of court or at any subsequent term to set aside or 
vacate the judgment entered. This was based on the theory that there must 
be a time to end litigation. However, this general rule was subject to a 
number of exceptions. Where the court had no jurisdiction to enter the 
judgment, such as lack of jurisdiction of the subject matter or of the parties, 
the court could vacate and set aside the judgment even after the term when 
it was entered.*7 Also, as to mere matters of form or clerical errors, the 
court might modify or amend the decree.** This general rule, moreover, 
did not apply to provisions in the executory part of a decree which dealt 
only with its execution, and such latter provisions were within the court’s 
control even after the term. 

The rules generally heretofore applying to the vacation and setting 
aside of decrees also applied to the modification and revising of decrees. 
Naturally, since the court had control of the decree until the end of the 
term, it might correct its errors. However, after the end of the term, a de- 
cree could be amended only to correct mere matters of form or clerical 
errors. In this latter case, the Illinois Statute of Amendments and Jeofails °° 
states the defects which are subject to amendment. Such amendments can 
be made only if there is some note or memorandum in the files or on the 
records of the court. An ex parte affidavit or note of some private individual 
is not sufficient. Further, after the term such amendment of the decree could 


* Brown v. Hamsmith, 247 Ill. App. 358 (2d Dist. 1927). 

*® Iti. Rev. Srat., c. 77, §§ 82, 83, and 84 (1953). 

% Bartak v. Isvolt, 261 Ill. 279, 103 N.E. 967 (1913) 

** Anderson v. Anderson, 292 Ill. App. 421, 11 N.E.2d 216 (1st Dist. 1937). 


8 Madison & Kedzie State Bank v. Cicero-Chicago Corrugating Co., 351 Ill. 180, 
184 N.E. 218 (1952); Lilly v. Shaw, 59 Ill. 72 (1871). 


* Iti. Rev. Srat., c. 7, § 1 et seq. (1953). 
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be made only upon notice to the other parties or their attorneys,*° although 
one case has held that notice was not necessary where the amendment was 
as to matters of form only and the amendment was made from matters of 
record.*! 

Since the amendment, June 21, 1933, to the Judgments, Decrees and 
Executions Act, and since the Illinois Civil Practice Act, the rules and re- 
quirements for vacating and setting aside, modifying, amending, or revising 
decrees are the same except that these statutes now have substituted for the 
term of court the period of thirty days from entry of the decree.*? Para- 
graph 7, Section 50 of the Illinois Civil Practice Act provides that the court 
may, in its discretion within thirty days after entry thereof set aside any de- 
cree upon good cause shown by affidavit upon such terms and conditions as 
shall be reasonable.** Section 82 of the Judgments, Decrees and Executions 
Act provides that a final decree shall become effective as a conclusive ad- 
judication at the expiration of thirty days from the date of its rendition. 
Section 83 of the Judgments, Decrees and Execution Act provides that any 
such final decree may be modified, set aside, or vacated prior to the expira- 
tion of thirty days from the date of its rendition or in pursuance of a motion 
made within such thirty days under the same rules as it might previously 
have been modified, set aside, or vacated prior to the expiration of the term 
of court at which it was rendered or in pursuance of a motion made at that 
term. Section 84 of said Act provides that decrees may be modified, set aside, 
or vacated after the expiration of such thirty days to the same extent and 
by the same procedures as were allowable formerly after the expiration of 
the term of court at which it was rendered. 

Thus, it will observed that the same rules apply as under the prior 
statutes and practice except for the substitution of the period of thirty days 
from the date of entry of the judgment for the term of court. 

Generally, an application for revision, modification, amendment, or 
vacation of a decree should be made by motion supported by affidavit. As 
is noted above, Section 50(7) of the Illinois Civil Practice Act provides that 
within thirty days after entry of the decree, the court may set aside the de- 
cree upon good cause shown by affidavit. Section 84 of the Judgments, De- 
crees and Executions Act provides it may be set aside or vacated by the 
same modes of proceedings as under the prior law. Under the prior practice, 
a petition to set aside or vacate the judgment was the usual method. It would 
appear that the Civil Practice Act and the Judgments, Decrees and Execu- 
tions Act, being passed at the same session of the legislature, must be con- 
strued together, and that the motion to vacate made within the thirty days 


* Means v. Means, 42 Ill. 50 (1866); Rauh v. Ritchie, 1 Ill. App. 188 (1st Dist. 1878). 
** Moore v. Shook, 276 Ill. 47, 114 N.E. 592 (1916). 

“Iti. Rev. Stat., c. 77, §§ 82, 83, and 84 (1953). 

ld, c. 11058 1747). 








SPRING] DECREES 49 


after rendition of judgment need not be verified or supported by affidavit.** 
However, cautious practice suggests the supporting of the motion or petition 
by affidavit wherever possible. 

If a motion to vacate or modify a decree is made within the thirty day 
period, the court has jurisdiction to act upon it, although the action is taken 
beyond that period, where the court continues the motion to such date.*® 


Rehearing 


A motion for rehearing in a cause in equity is in effect the same as a 
motion for new trial. A motion for rehearing generally should be made be- 
fore a decree is entered.*® Such a motion after decree in an equity case is in 
the nature of a motion to set aside the decree and grant a rehearing. The 
effect of a motion for rehearing filed within thirty days after the decree is 
entered is to stay or suspend the operation of the decree until the court 
passes upon the motion.‘ It is similar to a motion for new trial and solely 
within the discretion of the court. After decree, the proper method of open- 
ing up a chancery decree is by bill of review or by bill in the nature of a bill 
of review, as will be discussed later. 


CLASSIFICATION OF DECREES 


Decrees in equity are classified as either interlocutory or final. A decree 
which finally decides and disposes of the litigation, reserving no questions 
to the court for further decision, is a final decree. This is true although 
further proceedings are to be had before a master, such as partition of the 
property to be sold, or reference to a master to state an account. If the de- 
cree does not finally decide and dispose of the subject matter of the litiga- 
tion, it is an interlocutory decree. A great deal of difficulty arises in drawing 
this distinction. 

The chief result of the distinction between interlocutory and final de- 
crees is the right of appeal. Generally, a decree which is interlocutory is not 
appealable, while there may be an appeal from a final decree. However, 
under Section 78 of the Illinois Civil Practice Act,** provision has been made 
for an appeal from an interlocutory order or decree granting an injunction 
or overruling a motion to dissolve the same, or enlarging the scope of an in- 
junction order, appointing a receiver, or giving other or further powers or 
property to a receiver already appointed. 


“ Geisler v. Bank of Brussels, 316 Ill. App. 309, 44 N.E.2d 754 (3d Dist. 1942). 

Madison & Kedzie State Bank v. Cicero-Chicago Corrugating Co., 351 Ill. 180, 184 
NL. 218 (1932). 

“Elzas v. Elzas, 183 Ill. 160, 55 N.E. 669 (1899). 


*' Watson v. LeGrand Roller Skating Rink Co., 177 Ill. 203, 52 N.E. 317 (1898); 
Schwind v. Forester, 289 Ill. App. 172, 6 N.E.2d 898 (4th Dist. 1937). 


“Iii. Rev. Stat., c. 110, § 202 (1953). 
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Interlocutory Decree 


An interlocutory decree is one pronounced for the purpose of deter- 
mining or ascertaining matters of fact or of law preparatory to a final de- 
cree. It is usually on a matter which is intermediate and does not finally 
determine the cause. Generally, where the decree is such that the party in 
whose favor it is made cannot obtain the benefit of it without further hear- 
ing before the court, it is interlocutory.* 


Final Decree 


A decree is final when it fully decides and disposes of the whole cause 
and leaves no further questions on the merits for future decision of the 
court. A decree may be final although some ministerial or administrative 
action is needed to settle the entire litigation or to execute the decree. Thus, 
a decree finding that one of the parties is to state an account is held to be 
final, although the decree directs a reference to a master to state an account.*° 
Further, alternative provisions in a decree directing a master to convey or act 
in default of the parties conveying or acting does not prevent the decree 
from being final.51 

Nor is a final decree necessarily or always the last order in a cause. 
Often orders for the purpose of carrying out a decree follow a final decree. 


CONSENT DECREES 


Often decrees are entered on the consent of the parties. A consent de- 
cree is in the nature of both a contract and a decree, but it actually is a 
contract between the parties, approved by the court. Generally, any matter 
which may be the subject of litigation may be the basis of a consent decree, 
except where it is against public policy. Parties who are competent to con- 
tract may agree to the entry of a decree as to any right which is or may be 
the subject of litigation. 

A decree entered by consent cannot be set aside on rehearing or appeal 
but can only be attacked by an original bill in the nature of a bill of review 
for fraud and mistake.®? Generally, such a decree should show on its face 
that it was entered by consent. This often is done by respective counsel 
marking a notation of “O.K.” on it with their signatures or initials affixed. 
However, the consent may be shown by other evidence which does not 
contradict the record. Of course, a consent decree always can be varied by 
consent of all of the parties, provided no third parties’ rights have inter- 


“ Adamski v. Wieczorek, 66 Ill. App. 582 (1st Dist. 1896), aff’d., 170 Ill. 373, 48 
N.E. 951 (1897). 


°° Fich v. Czervonko, 330 Ill. 455, 161 N.E. 864 (1928). 
! Ibid. 


* Bergman v. Rhodes, 334 Ill. 137, 165 N.E. 598 (1929); Armstrong v. Cooper, 11 
Tll. 540 (1850). 
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vened. A decree entered in a cause in which the court does not have juris- 
diction of the subject matter, even though entered by consent, is void.** 
However, a consent decree need not be supported by evidence, nor need 
there be any specific finding of fact or certificate of evidence under prior 
practice.>4 


DECREES PRO CONFESSO 


On the failure or default of a defendant to appear in a cause or to plead, 
the complaint in equity may be taken as confessed and a decree be entered 
thereon. Such a decree when so entered is a decree pro confesso. This is 
true even though the court may require proof in the matter prior to the 
entry of the decree. It is not the order declaring the default which is so 
termed, but the final decree. As a general rule persons under disability, such 
as a minor or an insane person, cannot have a decree pro confesso entered 
against them. 

The practice in Illinois today is recognized by Section 50(6) of the 
Civil Practice Act,®° which provides that a decree pro confesso may be 
entered for want of an appearance, or for the failure to plead, but that the 
court may require the plaintiff to prove the allegations of the complaint. 

In order for a decree pro confesso to be valid, the court must have juris- 
diction of the subject matter and of the parties. There must be a proper com- 
plaint on file which states a cause of action against the party to be defaulted. 
Hence, it has been held in a mortgage foreclosure suit that a decree pro 
confesso of a deficiency judgment against a grantee was not proper where 
the complaint failed to allege any liability by him.5® Further, where juris- 
diction over the person is obtained by publication and mailing, the time to 
take default is set by statute. Thus, default cannot be taken against a de- 
fendant served by summons until after a return day named in the summons 
and until after service upon him not less than twenty days prior to such re- 
turn date.5? Nor, can default be taken against any defendant not served with 
summons but who is served by publication, unless the first publication of 
the notice is at least thirty days prior to the time when such default is 
sought to be taken.** A like provision of thirty days after service is pro- 
vided for in the case where a defendant is served with summons and copy 
of the complaint outside of the State of Illinois. 

A default may be taken at any time after it occurs, i.e., after failure to 


53 Conover v. Gatton, 251 Ill. 587, 96 N.E. 522 (1911). 
Steele v. Hohenadel, 141 Ill. App. 201 (1st Dist. 1908). 
Iii. Rev. Srat., c. 110, § 174(6) (1953). 

5° Baer v. Knewitz, 39 Ill. App. 470 (4th Dist. 1890). 
Iti. Rev. Stat., c. 110, § 259.8 (1953), 

Id. § 139. 

Id. § 140. 
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appear or plead at the required time. Many courts have local court rules on 
this matter, and of course such rules must be consulted. Some courts have 
a “default day” which is usually two or three days after return day. Others 
have a rule that if an attorney has filed an instrument entitled “Attorneys 
Appearance” wherein the attorney states that he represents one or more 
defendants, no default can be entered until that attorney is given due notice 
of the intention to apply for a default. Many courts seem to require a formal 
rule to answer by a day certain to be entered upon the court’s minutes or 
Judge’s Docket before default will be entered, although actually no notice 
of this rule or date is required to be given to the party. Usually, after the 
expiration of the rule, the court will enter an order adjudging the defendant 
in default if he has failed to appear and plead even though no formal or 
written order is presented. Some courts require a written default order. 
Where the cause is one in equity to be referred to a master, it seems the 
better practice to enter a written order of default. 

The court may require proof of the cause of action in his discretion, or 
may proceed to enter a decree.® After the entry of a decree pro confesso 
the defendant cannot question the sufficiency of the evidence to support the 
decree.*! However, the rule is different in divorce suits, as the special statute 
governing them requires that the court hear the cause by examination of 
the witnesses in open court.® 

A default by a defendant admits all allegations of fact as to duties, 
liabilities, and relative rights well pleaded. It does not admit conclusions of 
law or that the facts alleged entitle the plaintiff to the relief granted him. 

A decree pro confesso is not the same as an order of default. They may 
be entered at about the same time or be combined. An order of default is 
usually entered as early as possible in the cause, but the decree pro confesso 
is the ultimate decree on the issues and may be deferred for the requirement 
of proof as above stated. A decree pro confesso entered after default and 
upon a complaint setting forth a cause of action entitling the relief granted 
is as final as any other decree. Likewise, a decree pro confesso based upon 
service by publication is as effective as one entered upon personal service.® 

Setting aside decrees pro confesso is governed by the same statutory 
provisions as other decrees as was stated earlier herein. The provision was 
that the court in its discretion may set aside any default before final judg- 
ment and any judgment or decree within thirty days after entry upon good 
cause shown by affidavit, upon such terms and conditions as are reasonable. 

A further provision applies, however, where the decree was entered 
upon service by publication and the defendant was not served with a copy 
of the complaint or did not receive the notice required to be sent him by 


Td. § 174(6). 

*t Hannas v. Hannas, 110 Ill. 53 (1884). 

®@ Trt. Rev. Stat., c. 40, § 9 (1953). 

* Burton v. Perry, 146 Ill. 71, 34 N.E. 60 (1893). 
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mail.** This provision allows such person, his heirs, devisees, or personal 
representatives to appear in court within ninety days after notice in writing 
has been given him of such decree, or within one year after the decree if no 
notice was given him in writing of such decree, and to petition to be heard 
as to the decree. A further reading of this statutory provision reveals that 
the court shall set the petition down for hearing after notice is given to the 
parties who appeared in the cause and to any purchaser at a sale made pur- 
suant to the decree. If at the hearing it appears that the decree ought not 
to have been made against that defendant, the court may set it aside, alter 
or amend the decree as appears just. _ 

The usual requirements for opening up of defaults are that the defend- 
ant by affidavit must establish that he has a meritorious defense and that 
there was no inexcusable negligence on his part or his attorney. The pro- 
cedure is by motion supported by affidavit and the usual provisions for set- 
ting aside any decree after its entry apply, except in the situation of a de- 
fendant served by publication as above noted. 


ENFORCEMENT OF DECREES 


In General 


As an incident to its jurisdiction, a court of equity has power to en- 
force its decrees. Its jurisdiction of the cause continues for this purpose, or 
leave may specifically be given to reinstate the cause for the purpose of en- 
forcing the decree, or to make additional orders for enforcement. While a 
decree may be final as to the rights and equities of the parties, the court 
may make other orders to carry it into effect. Although the court after final 
decree has no power after the expiration of thirty days from its entry to 
amend, modify, or alter the principles of the decree, the generally accepted 
rule is that it retains and possesses the power to control the time and man- 
ner of the execution of its decrees. A court of equity always retains juris- 
diction for a reasonable time to enforce and carry out its decrees.*° New 
and different liabilities cannot be created, and the manner in which the court 
acts and the limits to which it may go depends upon the facts of the case 
and the hardships occasioned. 

The manner of enforcement by process includes the imposition of 
penalties, execution, attachment against the person and contempt, sequestra- 
tion, the writs of assistance and of possession, injunction, and a bill or 
complaint to enforce the decree. Indeed, by the appointment of a master, 
receiver, or commissioner, the court often assures the carrying into effect of 
its decree. 

Thus, recognizing the inherent power of a chancery court to enforce 
its decree, the Chancery Act of Illinois, Section 42, provides that the court 


* Tuy. Rev. Srat., c. 110, § 174(8) (1953). 
* Huber v. The First National Bank of Witt, 251 Ill. App. 36 (3d Dist. 1928). 
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may enforce its decree by sequestration of real and personal estate, by 
attachment against the person, by fine or imprisonment, or both, by causing 
possession of real and personal estate to be delivered to the party entitled 
thereto, or by ordering the demand of the complainant to be paid out of the 
effects or estate sequestered, or which are included in the decree, and by the 
exercise of such other powers as pertain to courts of chancery and as may be 
necessary for the attainment of justice.®* 


Execution 


In early England, the jurisdiction of the court of chancery was exercised 
only over the person of the defendant and not on the subject matter. Thus, 
it was said the law acts “in rem,” and equity “in personam.” A decree of a 
chancery court did not have the standing of a judgment of a law court. A 
decree ordering the payment of money could be enforced only by process 
of contempt, supplemented by imprisonment and sequestration of property. 
Hence, in England in early chancery cases, neither the writ of fieri facias or 
execution was available for enforcement. This has been changed by the pas- 
sage of statutes and rules of court in most of the states of this country, so 
that generally all of the processes available to enforce a judgment at law are 
also available to enforce an equity decree for money. Nevertheless, the old 
methods of enforcement peculiar to equity are still available to enforce an 
equity decree. 

In Illinois, the Chancery Act has provided that a decree for money shall 
be a lien on lands and tenements of the party against whom it is entered to 
the same extent and under the same limitations as a judgment at law.®* Thus, 
the creation of the lien and its duration are governed by the same statutes 
and cases as a judgment at law. Section 1 of the Judgments, Decrees and 
Executions Act ** makes a judgment of a court of record a lien upon the 
real estate of the person against whom it is obtained, situated in the county 
for which the court is held, from the time the judgment is rendered or re- 
vived for the period of seven years and no longer, provided that if no ex- 
ecution is issued on such judgment within one year from the time it became 
a lien, it shall thereafter cease to be a lien. Where the real estate is registered 
under Chapter 30, Section 45 of the Illinois Revised Statutes, (Torrens Act), 
the same provisions apply when that act has been complied with. 

Under these statutes our court has several times stated that execution is 
the proper method of enforcing a money decree. Thus, it has been held from 
early days in Illinois that where a sum certain is found to be due under a 
separate maintenance decree ordering monthly payments, an execution will 
issue against the property of the delinquent debtor.® In a suit for specific 


Itt. Rev. Srat., c. 22, § 42 (1953). 

"Id. § 44. 

* Id... 77, § 1. 

® Durbin v. Durbin, 71 Ill. App. 51 (4th Dist. 1897). 
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performance of a contract to convey land which lies in another state, the 
Illinois Court has held that where the trial court found a sum certain due 
in event of failure of conveyance, execution might be ordered to issue on 
such sum, since defendant was personally served with summons.” In this 
latter case, the remedy was not “in rem’ but “in personam.” Thus, it is said 
that a court of equity has all the powers of a court of law to enforce its 
decree by an execution against the property of the defendant.” 

It should be remembered, however, that while a court of equity may 
enforce its decree by execution the same as a judgment at law, it is also 
subject to the same limitations. There must be personal service of summons 
and the decree must specifically order payment of a sum certain of money 
due at the time of the decree. Otherwise, no execution will issue unless it be 
in a suit where a fund is under the control of the court, such as where a fund 
has been attached or an injunction issued restraining its payment, in which 
cases the recovery is limited to the fund under its control. Thus, it has been 
held that Section 44 of the Chancery Act above controls only decrees in 
personam and does not apply to a mere decree in rem.” An execution will 
not issue on a chancery decree foreclosing a mortgage, determining the 
amount due, and ordering that in default of payment within a certain date, 
the property specifically mortgaged will be sold, since such decree renders 
no personal judgment.”* 

Likewise, the lien of a decree for money has been held not to constitute 
a lien upon land in a county other than that where the decree was rendered, 
since the lien of such decree is limited the same as that of a judgment at 
law.74 It should be noted, however, that upon the filing in the office of the 
clerk of any court of record in any county in this state of a transcript of a 
decree rendered in any other county of this state, such decree shall be a 
lien on real estate in that county.”® 

A decree of a federal court sitting in Illinois is a lien upon the real 
estate of the person against whom it is obtained, situated within the county 
in which the court is held, from the time rendered or revived. However, 
decrees of the federal court are not liens on unregistered real estate of the 
debtor in counties other than the one in which the court is held until a 
transcript of the decree is filed in the office of a clerk of a court of record of 
the county in which debtor’s land is situated, nor as to registered lands until 
a certified copy of such decree is filed in the office of the registrar of titles 
of such county.”® 


Case v. McKirgan, 243 Ill. App. 163 (2d Dist. 1927). 

™ Warfield-Pratt-Howell Co. v. Williamson, 233 Ill. 487, 84 N.E. 706 (1908). 
® Kirby v. Runals, 140 Ill. 289, 29 N.E. 697 (1892). 

 Tbid. 

™ Sapp v. Wightman, 103 Ill. 150 (1882). 

® It. Rev. Stat., c. 77, § 1 (1953). 

© Id. 8§ 69, 69a. 
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While the Federal Constitution requires a state to give full faith and 
credit to the judicial proceedings of a foreign state, this has generally been 
applied to money judgment cases only. Without doubt an execution will not 
lie on a foreign decree unless that decree be made the decree of a court of 
record of this state. Still in a late Illinois case it was held that an Illinois court 
was not required to enforce the decree of a sister state by the contempt 
process,77 

Further, whenever by any decree in equity a party is ordered to per- 
form any act other than the payment of money, or to refrain from perform- 
ing any act, the court may in such decree order that it be a lien on the real 
or personal property or both, of that party until such decree is fully complied 
with. In case of such an order, the lien of that decree shall have the same 
force and effect, and be subject to the same limitations and restrictions as a 
judgment at law.’® Also, all decrees in equity in this state are declared to 
be a lien on all real estate respecting which they are made.” The latter 
provision has been held not to be subject to the limitations and restrictions 
of judgments at law. 

Thus, it was held that the seven year limitation for issuing execution did 
not apply to an order to sell a decedent’s real estate to pay debts,*® since it 
was not a decree for the payment of money. Nor is such lien lost by the 
failure to issue execution within one year.*' Thus, Section 44 of the Chan- 
cery Act has been held to apply only to decrees in personam and not to de- 
crees in rem; while Section 45 of that act has been held to create two liens— 
the first, one which is in rem respecting the real estate concerning which the 
decree is made—the other, specifically made a lien by language in the decree 
to enforce performance of the acts ordered. In a case where a decree was 
entered setting aside deeds and other instruments, the court created a lien 
on the property conveyed to defendant by another proper deed so as to 
secure enforcement of its order that defendant return to plaintiff certain 
personal property.®* Also, a decree directing a vendee to complete his con- 
tract of purchase by making part payment and executing and delivering 
notes, specifically created a lien against other property of the vendee until 
he paid the money and delivered the notes.** However, it must be remem- 
bered that in order to create a lien under the second type of lien provided 
for in Section 45 of the Chancery Act, it requires a specific declaration to 
that effect in the decree. And it has been held that such power extends only 


" Tailby v. Tailby, 342 Ill. App. 664, 97 N.E.2d 611 (3d Dist. 1951). 
Iti. Rev. Srat., c. 22, § 45 (1953). 

"id. 0: 77,9: 1. 

* Kipping v. Demint, 184 Ill. 165, 56 N.E. 330 (1900). 

* Wallace v. Wallace, 201 Ill. App. 323 (3d Dist. 1916). 
® Clark v. Merrill, 302 Ill. 247, 134 N.E. 764 (1922). 

* Vincent v. McElvain, 304 Ill. 160, 136 N.E. 502 (1922). 
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to land situated in the county where the decree is entered and not to other 
counties where the party has land.*4 

In looking at this subject, we must not ignore the matters relating to 
decrees entered in divorce cases. While the subject of divorce is a cause in 
chancery, yet most states have special statutes applying only to this subject. 
This is true in Illinois. Under the Illinois Divorce Statute, the court is given 
the power, where in a case it appears that either party holds the title to 
property equitably belonging to the other, to compel conveyance thereof to 
be made to the party entitled on such terms as are equitable.®> While it has 
been held that this does not empower the court itself to convey the title to 
property, yet it gives the court power to direct the party to convey and all 
of the powers of enforcement apply to this type of a decree which are ap- 
plicable to any decree of a chancery court.®* Also, it has been held that the 
court, instead of ordering conveyance of the land, may give the party en- 
titled a lien on the land to secure payment for the property equitably be- 
longing to her.’? 

The lien of decrees for alimony and support in divorce cases presents 
considerable confusion. While it might appear that under Section 44 of the 
Chancery Act such a decree is the same as any other decree, the Illinois 
court has held that that section contemplates a decree for money due at the 
time of the entry of the decree. Thus, until an order has been entered find- 
ing a sum certain due from the party ordered to pay alimony or support, 
there is no lien created.*§ 

It has been held that under the Divorce Act and Sections 42 and 44 of 
the Chancery Act, the court may specifically declare the alimony awarded 
a lien upon the other’s property in the jurisdiction.*® However, this re- 
quires specific language to that effect in the decree of divorce. Once it is 
made a lien in accordance with the Chancery Act, the sale of the real estate 
may be ordered for installments past due, subject to the lien for installments 
not then due, or otherwise as the court directs. 


Attachment Against the Person and Contempt 


In the early chancery courts in England, as was noted above, the only 
method of enforcing a decree in equity was by the process of contempt, that 
is, imprisonment or fine for failure to obey the orders of the court. We have 


* Sapp v. Wightman, supra note 74. 

Tiv. Rev. Srat., c. 40, § 18 (1953). 

% Lipe v. Lipe, 327 Ill. 39, 158 N.E. 411 (1927); Kramer v. Ginger, 341 Ill. App. 368, 
93 N.E.2d 437 (1st Dist. 1950). 

* Killebrew v. Killebrew, 398 Ill. 432, 75 N.E.2d 855 (1947). 


Enoch v. Walter, 209 Ill. App. 619 (1st Dist. 1918); Walters v. Walters, 341 Ill. 
App. 561, 94 N.E.2d 726 (1st Dist. 1950), aff’d., 409 Ill. 298, 99 N.E.2d 342 (1951). 


® Wilson v. Smart, 324 Ill. 276, 155 N.E. 288 (1927). 
Try. Rev. Srat., c. 40, § 21 (1953). 
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seen how statutes have enlarged the enforcement of a decree in equity. 
Nevertheless, the most general method of enforcing a decree in equity re- 
mains attachment or other similar process against the person. 

However, in view of the Illinois constitutional provision against im- 
prisonment for debt, the courts are reluctant to use this remedy today to en- 
force compliance with a chancery decree ordering the payment of money.” 
There is no question but that the power is inherent in a court of equity and 
the Illinois constitutional provision does not prohibit it. Yet by analogy, the 
courts are hesitant in such cases. 

Since courts of equity proceed upon the principles of justice, the 
remedy of enforcing decrees by imprisonment should be limited to cases 
of necessity. Thus, in an early Illinois case, while recognizing the power, 
the Supreme Court reversed the order of the trial court committing a party 
to jail for failure to pay an attorney’s fee ordered in a partition suit.%? 
Jestingly it might be noted that the size of the attorney’s fee, $2,500.00 (in 
1870), apparently was an element in the reversal, as the court commented 
that such a fee bore no kind of proportion to the annual salary of the circuit 
judge. Likewise, it was early held that to use this remedy there should be a 
showing of wilful refusal to comply with the court’s order to pay money. 
Such a refusal is in effect a civil contempt. 

The writ of capias ad satisfaciendum would issue in the early days to 
enforce a decree in chancery and is still available.®* Thus, in an early case 
in chancery involving fraudulent conveyances, the court ordered the pay- 
ment of a certain sum and in default of such payment the issuance of an ex- 
ecution of fieri facias or of capias ad satisfaciendum. The Supreme Court 
held that both inherently and under Section 42 of the Chancery Act, the 
court had power to issue the writ to enforce the order of payment of money. 
So, the right to attach the body and order imprisonment for civil contempt 
for failure to obey an order directing a trustee to pay over money to a suc- 
cessor trustee has been recognized, although the court reversed the con- 
tempt order where there was no wilful refusal since the money was neither 
in the party’s hands nor had he wrongfully disposed of it.°* However, where 
the party had received the money or property ordered to be turned over 
by him and had disposed of the same wrongfully, his inability to comply 
with the order did not purge him of contempt and the decree was enforced 
by imprisonment. 

The use of this method of enforcing decrees for the payment of money 


Tur. Constr. Art. 2, § 12. LaRue v. La Rue, 341 Ill. App. 411, 93 N.E.2d 823 (2d 
Dist. 1950). 

® Goodwillie v. Millimann, 56 Ill. 523 (1870). 

* Dinet v. People ex rel. Joseph Pfirshing, 73 Ill. 183 (1874). 

* Whalen v. Billings, 104 Ill. App. 281 (1st Dist. 1902). 

* Tudor v. Firebaugh, 364 Ill. 283, 4 N.E.2d 393 (1936). 

%* Adams v. Rakowski, 319 Ill. App. 556, 49 N.E.2d 733 (1st Dist. 1943). 
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is well recognized and constantly applied in separate maintenance and di- 
vorce proceedings. However, it will be noted that such proceedings are 
statutory and that the statutes specifically recognize imprisonment as a 
method of enforcing decrees for the payment of money as alimony, support, 
and maintenance. Thus, Section 19 of the Illinois Divorce Act, provides with 
reference to an order for alimony and maintenance of the wife or husband 
that the court may enforce the payment by ordering the giving of reason- 
able security or in any other manner consistent with the rules and practice 
of the court where a party wilfully refuses to comply with the court’s order, 
provided that no alimony or separate maintenance shall accrue during the 
period in which a party is imprisoned for failure to comply with the court’s 
order.®7 


Sequestration 


The writ of sequestration is an additional and alternative process for 
enforcement of a decree in equity. It is said that this writ was introduced as 
a process in chancery proceedings by Sir Nicholas Bacon in the reign of 
Elizabeth in England and was brought to the United States along with the 
chancery system of England. The function of this writ is to provide a 
remedy by which property is seized by a court of chancery in order to en- 
force obedience to a decree. While the writ has to a great degree gone out 
of use since courts of chancery were by statute given power to issue execu- 
tions against real estate, it is still available and may be used when deemed 
necessary. 

Sections 42 and 47 of the Chancery Act both authorize its use.** Section 
42 provides that when any bill is taken for confessed or upon hearing, the 
court may make such decree as may be just and may enforce such decree, 
either by sequestration of real and personal estate by causing possession of 
such estate to be delivered to the party entitled thereto, or by ordering the 
demand of the complainant to be paid out of the effects or estate sequestered. 
Section 47 recognizes its use. 

This writ was effectively used in enforcing payment of alimony in an 
early case, along with an attachment for contempt.” Its use was also ap- 
proved in a case in receivership where the court had ordered certain officers 
of a corporation to turn over to the receiver books of account, correspond- 
ence, and other records of the corporation and the officers had failed to com- 
ply with the court’s order.’ In this latter case, the court had found the 
corporate officers guilty of contempt in failing to comply with the order 
and had committed them to the county jail. The officers appealed from the 
contempt order and, while the appeal was pending, the trial court issued the 


"Tu. Rev. Srat., c. 40, § 19 (1953). Dinet v. Eigenmann, 80 Ill. 274 (1875). 
Iii. Rev. Srat., c. 22, §§ 42, 47 (1953). 

® Wightman v. Wightman, 45 Ill. 167 (1867). 

1 Manning v. Mercantile Securities Co., 242 Ill. 584, 90 N.E. 238 (1909). 
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writ of sequestration against their property. This procedure was approved 
by the Illinois Supreme Court. The court pointed out that the writ of 
sequestration runs against the property of a contumacious defendant and is 
a proceeding in rem, while a contempt proceeding is against the person of 
a contumacious defendant and is in personam. The remedies were held to 
be both concurrent and alternative. 


Writs of Assistance and Writ of Possession 


Writs of assistance and writ of possession are inherent processes of an 
equity court to enforce its decrees. These have generally come to mean the 
same since writs of assistance are almost exclusively used to obtain possession 
of real estate. 

Such writs are merely processes by which the court enforces a decree 
it already has rendered. Section 42 of the Chancery Act 1 authorizes the 
court to enforce a decree by causing possession of real or personal property 
to be delivered to the party entitled. Certainly, in a case where the very 
merits of the proceeding involve possession and ownership of real estate, the 
court has power to enforce its decree by the issuance of the writ of assist- 
ance. Thus, it was held the writ would issue in a proceeding for an injunc- 
tion against maintaining a forcible detainer suit on a cross-bill for posses- 
sion.!©? In such a case where the party desiring the writ is a party to the pro- 
ceeding as well as the person in possession, no further application to the 
court, no notice, and no further hearing is necessary. These writs are used 
extensively in mortgage foreclosure cases, where it has been held that the 
decree must order delivery of possession before a writ will issue. In fore- 
closure cases the court has required an application to the court for the 
writ and a hearing.!° Further, the writ will not issue unless the petitioner 
was a party to the original cause or a purchaser pendente lite.' 

This form of writ also has been issued in enforcement of a decree for 
possession in declaring a resulting trust of real estate.1° In this latter case 
the court held that the writ cannot be issued by the clerk of the court on 
application to him, but the matter must be heard by the court. 


Bill to Enforce Decree 


A suit may be filed to enforce a prior decree where changes in con- 
ditions have occurred since the original decree or where the original decree 
was incomplete. This historically is called a bill to enforce a decree. The 
complaint must be based on changes in the parties or subject matter occur- 


Try. Rev. Srat., c. 22, § 42 (1953). 

1 Derrell v. Liebman, 257 Ill. App. 133 (1st Dist. 1930). 

3 Vahle v. Brackenseik, 145 Ill. 231, 34 N.E. 524 (1893); Kessinger v. Whittaker, 
82 Ill. 22 (1876). 

1 Paine v. Root, 121 Ill. 77, 13 N.E. 541 (1887). 

Bruce v. Roney, 18 Ill. 67 (1856). 
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ring subsequent to the decree or to incompleteness of the decree rendering 
its execution impossible. The fact that other remedies may exist does not 
prevent the court proceeding by a new bill to enforce the decree. 

It is the rule in Illinois that where an original bill is filed asking for a 
decree to carry a former decree into execution, the court may look into the 
original case and see if the former decree is equitable and if not may refuse 
its enforcement. In a case for partition the court by its decree fixed the 
rights of a party as a life estate with remainder to his children. In a subse- 
quent original bill by the children against a grantee of the party decreed to 
have a life estate, the children prayed for enforcement of the original de- 
cree, a conveyance and accounting, and the court refused to enforce the 
decree since it was in error.1°* It has been held that such relief could be 
granted on either an original bill or a cross-bill.1°7 

Such a bill has been held to be proper where owing to some neglect of 
the parties to proceed upon the decree their rights have become so embar- 
rassed by subsequent events that no ordinary process of the court upon the 
first decree will enforce it.1°* Thus, it was held that where nine years had 
elapsed after a decree directing a party to deliver possession of certain real 
estate and no action had ever been made to put him out of possession, a new 
bill would lie to carry into effect the former decree. 


Complaint to Compel Discovery of Property 


While the methods and rights of discovery are beyond the scope of this 
article, we cannot minimize the importance of the provisions for discovering 
property and decreeing satisfaction out of property of a defendant as an aid 
to enforcement of a decree. 

This was done generally by a creditor’s bill. Section 49 of the Chancery 
Act provided for this procedure. The procedure now has been changed 
in name to a complaint to compel discovery of property. Such act provides 
that where an execution has been issued against the property of a defendant 
on a judgment at law or in equity, the party suing out such execution may 
file a complaint against such defendant and any other person to compel the 
discovery of any property, money, or thing in action due to him or held in 
trust for him. Further, the court may decree satisfaction of the sum due out 
of any such property. 

Likewise, Section 73(2) of the Illinois Civil Practice Act and Supreme 
Court Rule 26A, provide that in addition to the methods of enforcing judg- 
ments and decrees theretofore provided, the court may upon a verified peti- 
tion, on good cause shown, order issuance of a citation against the judgment 


16 Wadhams v. Gay, 73 Ill. 415 (1874). 

17 Teel v. Dunnihoo, 230 Ill. 476, 82 N.E. 844 (1907). 
18 Oberein v. Wells, 163 Ill. 101, 45 N.E. 294 (1896). 
1 Trt. Rev. Stat., c. 22, § 49 (1953). 
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debtor and any other person, directing him or them to appear and be ex- 
amined under oath as to the assets of the debtor.!!° 


ATTACKS ON THE DECREE 


Attacks on decrees generally are classified as direct or collateral. A di- 
rect attack is an effort to amend, correct, vacate, or enjoin the execution 
of a decree in a proceeding specially commenced for that purpose. Types of 
direct attack are an appeal or a bill of review and an injunction to restrain 
execution of the decree. A collateral attack is an effort to avoid the force of 
the decree by matters outside of its record and in a proceeding which was 
commenced for other than that specific purpose. A bill of review has often 
been classified as a collateral attack since the question is not whether the 
facts found in the decree are consistent with the pleadings and evidence, but 
is a matter of law. 


Bills of Review and Bills in the Nature of Bills of Review 


Several types of procedures have been used for the purpose of review- 
ing and revising decrees. In equity, the method of review by a higher court 
is by appeal. However, a procedure is available for revision of a decree in 
equity in the court which rendered the decree even after the decree has be- 
come final. In early English law, a court of chancery could not revise or re- 
verse its decree after it was enrolled. This rule was changed by Lord Bacon’s 
ordinances, by which it was provided that under certain conditions and in 
certain cases a chancery court could review its own decree by a bill of re- 
view. These are variously referred to as a bill of review and as a bill in the 
nature of a bill of review. Probably, a so-called “pure” bill of review was a 
proceeding seeking reversal of a decree for an error of law appearing on the 
face of the decree. Usage has intermingled the two terms and today scarcely 
any real distinction exists. 

Bills of review or bills in the nature of a bill of review lie for the pur- 
pose of an examination, modification, or reversal of a former decree in 
equity. They are of three kinds based upon the matters involved: 


(1) bills for errors appearing on the face of the record; 
(2) bills for newly discovered evidence; and 
(3) bills for fraud in the original decree. 


A bill for review is a new and separate proceeding from the one in 
which the original decree, sought to be reversed, was entered. The question 
involved is not whether the facts found in the decree are consistent with 
the pleadings and evidence, but it is an issue of law.1!! It lies only to review 
a final decree, as it is a proceeding to correct a final decree. It is a bill filed 


10 Td. c, 110, § 197. 
™ Regner v. Hoover, 318 Ill. 169, 149 N.E. 16 (1925). 
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after the final decree in the original cause between the original parties or 
their privies in representation. Where a bill is filed to review a decree prior 
to its becoming final, or where the bill is filed by or against a purchaser or 
person who was not a party to the original proceeding, it is technically a 
bill in the nature of a bill of review. 

The bill or complaint must set out the pleadings and decree in the for- 
mer suit and specify the respects in which the complainant seeks relief. The 
record to be reviewed includes the pleadings as well as the decree, but 
does not include the evidence. A bill of review does not inquire into the 
sufficiency of the evidence. The proceeding does not consider the sufficiency 
of the facts or a mistake as to the facts.1!2 The remedy where the findings 
are not supported by the evidence is by appeal and not by bill of review.1'* 

Generally, a bill of review will not lie to reverse a decree entered by 
consent of the parties. Apparently, the only exception to this is where there 
was fraud in obtaining the decree.1!4 

Where a decree and cause have been appealed to an appellate court and 
there determined the lower court is bound by the mandate, and usually a 
bill of review will not lie. The only exception to this rule appears to be 
where the decree is sought to be reversed by a bill of review on the grounds 
of newly discovered evidence.!® 

Bills for errors of law. A bill of review lies for error apparent on the 
face of the record—that is, for error in law—not error in fact. Where there 
has been an erroneous application of the facts, the court may entertain such 
a bill.14° These must be such errors of law as arise from mistake or inad- 
vertence, not from error in the judgment of the court, or where a question- 
able point of law is involved. Nor will such a bill lie simply because the 
complainant failed to properly present the law.'!* Errors solely as to ques- 
tions of procedure and not jurisdiction are not subject to a bill of review, 
but only appeal.148 

Bills for newly discovered evidence. Where there is newly discovered 
evidence material to the issues, if such evidence by reasonable diligence was 
not known until after the trial of the cause, a bill for review will lie.1!® This 
remedy in such case is a matter of discretion with the court. Mere cumulative 
or impeaching evidence is not sufficient. The matter must go to the merits 
of the cause.!2° Thus, a matter of new evidence which was referred to in 


12 Clark v. Waggoner, 283 Ill. 199, 119 N.E. 273 (1918). 

"8 Ebert v. Gerding, 116 Ill. 216, 5 N.E. 591 (1886). 

™4 McDonald v. Shimeall, 282 Ill. 42, 118 N.E. 399 (1917). 

™5 Hultberg v. Anderson, 252 Ill. 607, 97 N.E. 216 (1911). 

48 Jackson v. Jackson, 144 Ill. 274, 33 N.E. 51 (1893). 

™ Harrigan v. County of Peoria, 262 Ill. 36, 104 N.E. 172 (1914). 
18 Davis v. Oliver, 304 Ill. App. 71, 25 N.E.2d 905 (2d Dist. 1940). 
”° Corbly v. Corbly, 304 Ill. 323, 136 N.E. 801 (1922). 

© Waterman v. Hall, 298 Ill. 75, 131 N.E. 145 (1921). 
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the original pleadings or which tends merely to establish the issues originally 
presented is not sufficient to be reviewed by a bill of review.!21 Ordinarily, 
leave of court must be obtained before a bill of review can be filed upon 
newly discovered evidence, as the courts do not favor this ground. Such 
application must be supported by affidavit setting forth that the new matter 
could not be produced or used or known to the party setting it up at the 
time of the original decree. The granting or refusing of such a bill on this 
ground is a matter in the discretion of the court. 

Bill for fraud in the original decree. Where fraud was present in obtain- 
ing the decree, a bill of review will lie. Thus, where fraud is practiced in 
keeping a litigant away from the trial or where the decree is obtained by 
fraudulent procurement of the attorneys representing the parties, the review 
will lie.12? The evidence must be clear and convincing and the fraudulent 
acts must have procured the decree. The mere giving of false testimony is 
not sufficient. 

A decree attacked by a bill of review for fraud may be filed as a matter 
of right and without leave.!8 

Performance of original decree. Generally, leave to file a bill of review 
will not be granted unless the original decree has been performed or an order 
has been entered dispensing with performance, prior to filing the bill. How- 
ever, a party need only perform so much of the decree as he is bound to 
perform at the time of filing the bill of review and as to such matters as he 
is in default.1*4 If the decree is one for the payment of money, he must pay 
it or give security, or there must be an offer to perform or a showing of in- 
ability.125 

Court in which to file—parties. A bill to review a decree must be filed in 
the court which rendered the decree which is to be reviewed. A different 
court cannot review the original decree. 

All whose interests are to be affected and all original parties must be 
made parties to the proceeding to review the former decree.1*° 

Time. Generally, the time in which to file a bill of review is the same 
time as that in which an appeal may be brought. The time is ninety days 
from the entry of the decree complained of, except that it may be main- 
tained upon bill filed within one year of entry.!*7 


31 A damski v. Wieczorek, 93 Ill. App. 357 (1st Dist. 1900). 

2 Ibid. 

23 K oberlein v. First National Bank of St. Elmo, 376 Ill. 450, 34 N.E.2d 388 (1941); 
Schaefer v. Wunderle, 154 Ill. 577, 39 N.E. 623 (1895). 

™ Elieff v. Lincoln National Life Insurance Company, 369 Ill. 408, 17 N.E.2d 47 
(1938). 

5 Cole v. Littledale, 164 Ill. 630, 45 N.E. 969 (1897). 

26 Ropiequet v. Knebelkamp, 194 Ill. App. 268 (4th Dist. 1915). 

™T Ir. Rev. Srat., c. 110, § 200 (1953); Knaus v. Chicago Title and Trust Co., 365 
Ill. 588, 7 N.E.2d 298 (1937); Jones v. Jones, 340 Ill. App. 641, 92 N.E.2d 501 (1st Dist. 
1949). 
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Motion in Nature of Writ of Error Coram Nobis 


In 1872, the Illinois legislature enacted a statute abolishing the writ of 
error coram nobis. This writ was one allowed in England to bring to the 
court’s attention matters of fact not of record, which, had they been known 
at the time of judgment, would have prevented its entry. This was for errors 
of fact as distinguished from errors of law. Errors giving rise to this writ 
included disability of the parties unknown to the court, errors in process 
or failures on the part of the clerk of the court, fraud, or excusable mistake. 

Section 72 of the Illinois Civil Practice Act re-enacted the early Illinois 
Statute.1*8 It abolished the writ, but provided that all errors of fact com- 
mitted in the proceedings of any court of record and which by the common 
law could have been corrected by such writ, now may be corrected upon 
motion with reasonable notice within five years after rendition of the final 
judgment. 

A great conflict exists in the Illinois cases as to whether this motion pro- 
cedure may be used in causes in equity. The early cases held that the old 
act did not apply to such suits.!2® However, a line of authorities in some of 
the appellate courts of Illinois have held that this section and procedure now 
apply in equity causes due to the abolition of the distinction between causes 
at law and in equity.18° Nevertheless, a later line of authorities has held that 
such procedure does not apply to cases in chancery, but that the appropriate 
remedy is by a bill of review or a bill in the nature of a bill of review.1*4 


Appeals under Illinois Civil Practice Act 


Prior to the Illinois Civil Practice Act in Illinois, two methods were 
available to appeal to a higher court a decision of the trial court. This was 
either by appeal or writ of error. Section 74 of the Illinois Civil Practice 
Act 18? effective January 1, 1934, in civil cases, both at law and in equity, 
abolished appeals and writs of error as they formerly existed and substituted 
one form of review by a higher court—appeal. 

Before the adoption of this act, the term “certificate of evidence” de- 
signated the proceedings of the trial in an equity case. We already have 
seen earlier herein that no such certificate of evidence is now necessary to 
preserve the evidence for appeal.'** The trial court record now is declared 
to include every writ, pleading, motion, order, affidavit, and other document 


"8 Tit. Rev. Stat., c. 110, § 196 (1953). 
Ernst Tosetti Brewing Co. v. Koehler, 200 Ill. 369, 65 N.E. 636 (1902); Velde 
v. Schrock, 253 Ill. App. 274 (3d Dist. 1929). 


1 Nikola v. Campus Towers Apt. Bldg. Corp., 303 Ill. App. 516, 25 N.E.2d 582 
(1st Dist. 1940); Frank v. Newburger, 298 Ill. App. 548, 19 N.E.2d 147 (1st Dist. 1939). 


31 Frank v. Salomon, 376 Ill. 439, 34 N.E.2d 424 (1941); Koepke v. Schumacher, 
324 Ill. App. 315, 58 N.E.2d 198 (1st Dist. 1944). 


2 Int. Rev. Srat., c. 110, § 198 (1953). 
3 1d, § 198(2). 
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filed or entered in the cause and all matters before the trial court which shall 
be certified as a part of the record by the judge. 

The Illinois Civil Practice Act has codified the prior law and practice 
in that appeals generally lie only from “final orders or decrees.” 144 

Generally, interlocutory decrees are not appealable. However, under 
the Illinois Civil Practice Act, Section 78 permits an appeal from an inter- 
locutory order or decree granting an injunction or overruling a motion to 
dissolve the same, or enlarging the scope of an injunction order, or appoint- 
ing a receiver, or giving other or further powers or property to a receiver 
already appointed.'** This latter section is substantially the same as under 
an earlier practice statute. 

An order of contempt punishable by imprisonment is appealable al- 
though the main cause in which it is rendered is yet pending.4* However, 
a show cause order without provision of imprisonment is only interlocu- 
tory.187 

A simple order of reference to a master without any decree being 
entered establishing rights of the parties is interlocutory only and not appeal- 
able. However, where a decree determining the parties’ rights is entered 
which contains an order of reference to a master or commissioner for pur- 
poses of executing the decree, it is appealable. In this latter situation, how- 
ever, the appeal is not actually from the order of reference. 

Generally, since the law does not encourage piecemeal appeals, if a 
decree reserves further rights for future determination, it is not deemed final 
or appealable, except in the special situations covered by the practice act. 
Good reason and public policy dictate this result. However, in suits for an 
accounting, the decree determining that an account should be made is usu- 
ally deemed to be appealable. Some conflict in the cases is present in this 
field, however. Where nothing else remains but the mechanical accounting, 
it would seem the decree directing accounting is final.138 

The decree of foreclosure is final despite later requirements of a sale 
or other orders to be entered.1*® Also, a decree of partition declaring the 
rights of the parties and appointing commissioners is final and appealable, 
despite further proceedings needed to complete the suit.1#° In fact, it is the 
only place at which a review of the rights of the parties can be had, as if 
appeal is delayed until the decree of sale or later, the original decree fixing 
the rights of the parties cannot be reviewed.!*! 


i Td.§: 201. 

Ia; § 202. 

* Robinson v. People, 159 Ill. 115, 42 N.E. 375 (1895). 

*™ Schmalfeld v. Cassaday, 307 Ill. App. 57, 30 N.E.2d 143 (1st Dist. 1940). 
#8 Allison v. Drake, 145 Ill. 500, 32 N.E. 537 (1892). 

* Myers v. Manny, 63 Ill. 211 (1872). 

™° McDonald v. Walsh, 367 Ill. 529, 12 N.E.2d 206 (1937). 
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Thus, it is apparent that many decrees in chancery are final and appeal- 
able, although other orders or decrees must be entered in that case before 
the end of the litigation. Generally, the Illinois Civil Practice Act has not 
changed the requirements existing before its passage as to decrees reviewable 
or not reviewable. 


COSTS AND ALLOWANCES OF ATTORNEYS’ FEES 


Costs in an equity case are taxed by the clerk of the court. The Illinois 
statutes provide that upon the plaintiff dismissing his suit in equity, or the 
defendant dismissing the same for want of prosecution, the defendant shall 
recover full costs against the plaintiff. In all other cases in equity, not other- 
wise provided by law, it shall be in the discretion of the court to award 
costs,142 

Generally, costs are assessed against the losing party, unless some equi- 
table reason is present for apportioning them. In divorce cases and suits to 
foreclose mechanics’ liens particularly there usually are equities for appor- 
tioning costs. 

Attorneys’ fees, if allowed at all in a case, must be allowed as costs. 
However, unless a statute exists providing for the allowance of attorneys’ 
fees as costs, the same cannot be allowed or taxed against a losing party.!# 
In partition suits and complaints to construe wills, there are applicable 
statutes authorizing allowance of attorneys’ fees. 

Formerly, attorney’s fees allowed in a divorce proceeding, either for 
the obtaining of temporary alimony pending hearing or in the proceeding 
as a whole, had to be made payable to the party entitled to have his or her 
attorneys’ fees paid by the other. Under a recent amendment to the Divorce 
Statute, the attorneys’ fees now may be made payable in whole or in part 
to the attorney entitled and judgment may be entered and execution 
levied.1*# 

Attorneys’ fees are properly allowed in a suit to foreclose a lien created 
by a lease where the lease provided that the lessee should pay and discharge 
all costs and attorneys’ fees arising from enforcing lessee’s undertakings 
under the lease.145 

Generally, in the absence of a specific statute to the contrary, wherever 
attorneys’ fees may be allowed in a cause, they are allowed to the party 
rather than the attorney. 


1 Tii. Rev. Srat., c. 33, § 18 (1953). 

3 Rasch v. Rasch, 278 Ill. 261, 115 N.E. 871 (1917). 

“4 Trt. Rev. Stat., c. 40, § 16 (1953). 

48 Willoughby v. Security Trust & Deposit Co., 209 Ill. App. 449 (1st Dist. 1918). 








INJUNCTIONS AND RECEIVERSHIPS 


BY DONALD GRAY * 


INJUNCTIONS 


AN INJUNCTION is a judicial process by which a party is required to do 
a particular thing or to refrain from doing a particular thing, according to 
the exigency of the writ.! Fundamentally, it is a preventive remedy and 
usually is not framed to command a party to undo that which he has done. 
The very terms of the writ indicate its purpose—restraint.? It is primarily 
protective rather than restorative. As one court has stated, you can restrain 
a party from wrongfully taking coal from a mine but you can’t make him 
put back what he has taken. 

In spite of the fact that the word injunction connotes restraint, it is 
not limited to that area but may, under proper circumstances, be granted to 
require a party to do a particular thing. Mandatory injunctions, although 
more rarely granted, are still firmly established and will be ordered by a 
court of equity where justified. Ordinarily, such order will not be made ex- 
cept on final hearing, and then “only to execute the judgment or decree of 
the court.” 8 


Limitations on the Remedy 


Injunction proceedings are, of course, confined to courts of equity; 
this is true historically and by statute. Section 1 of Chapter 69 of the Illinois 
Revised Statutes provides, “That the Superior Court of Cook County, and 
the circuit courts or any judge thereof, when the court stands adjourned 
or is in vacation shall have power to grant writs of injunction.” It is an al- 
most perfect example of the equity powers of the court since it is designed 
to meet situations where no other satisfactory remedy is available and since 
it is based upon the discretion of the court. Hence, each request for injunc- 
tive relief must stand upon its own feet and the relief granted, if any, must 
be based upon the broad equities of the situation under which the parties 
may have their just remedy; otherwise such remedy might be unobtainable. 
This results in many seeming contradictions. There have grown up numerous 
general situations where the right of injunction is or is not available, and 
there are exceptions to practically every one of the rules. For example, the 
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general rule is that a criminal act cannot be enjoined; but it has been fre- 
quently held that where acts complained of, although punishable under 
criminal law, constitute a nuisance, endanger public health, or affect property 
rights so that a more complete remedy is afforded by injunction, the relief 
will be granted. The rule then actually is, that equity cannot act for the 
sole purpose of preventing the commission of a crime or the utterance of a 
libel, but if the act complained of threatens irreparable injury to property, 
or threatens to become a continuing nuisance for which there is no proper 
redress at law, equity will take jurisdiction.® 

If there is an adequate remedy at law an injunction will not lie. The 
joker here, of course, is that the word “adequate” is susceptible to a thou- 
sand or so variations of meaning. Adequacy is a question to be decided on 
the basis of the facts in each situation. If damages will properly compensate, 
then an action at law is the only possibility. “The recovery of damages for 
any wrong is the purpose and effect of a suit at law, but such remedy must 
be plain, adequate and efficient to prevent interference by a court of equity 
against a threatened wrong.” ® Therefore, in order to obtain an injunction 
the plaintiff, if entitled to relief, need only prove to the satisfaction of the 
court that his remedy at law would not be adequate and efficient. In a close 
case he has one great comfort—he probably can find cases to support his 
contentions as to the definition of “adequate.” 

No matter what the facts are, you can nearly always find a case support- 
ing your position, but, of course, so can the other fellow. In other words, 
it is impossible to lay down any rule of interpretation which will have uni- 
versal application. It comes down to a matter of persuading the court that 
the plaintiff’s definition is correct and that he is entitled to the intervention 
of a court of equity as against the vigorous argument of the defendant that 
there is an adequate remedy at law and that the intervention of a court of 
equity is thoroughly unjustified. 

The court is left to decide whether the plaintiff has established as against 
the defendant an actual and substantial injury, irreparable in nature.? The 
power of issuing injunctions to prevent irreparable injury has long been an 
undoubted right of equity courts, a right of which they cannot be de- 
prived.’ This poses another question—what is an irreparable injury? Here 
again you can probably find cases to support almost any state of facts. 


“An injury may be irreparable either from its own nature, as where 
a party injured cannot be adequately compensated therefor in damages, 
or when the damages which may result therefrom cannot be measured 


*People v. Huls, 355 Ill. 412, 189 N.E. 346 (1934). 
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by any pecuniary standard, or when it is shown that the party who must 
respond is insolvent and for that reason incapable of paying damages.” ® 


The question as to whether mandamus or injunction is the proper 
remedy is sometimes a difficult one. Mandamus is an action at law,!° and if 
it is the proper action there is an adequate legal remedy. The two are not 
correlative remedies in the sense of being applicable to the same subject 
matter, “the choice of the writ to be resorted to depending on whether there 
is excess of action to be restrained or a defect to be supplied.” 11 The remedy 
by mandamus has no equitable function and injunction is solely equitable, 
so that the two cannot be granted in the same order.’? All this has a simple 
and direct sound on the face of it but when it is necessary to decide between 
bringing an action of mandamus and asking for a mandatory injunction, the 
answer is not always so simple. 

For example, while the powers of courts of equity do not ordinarily 
extend to determining what laws or ordinances are valid or invalid, man- 
damus being the proper remedy in most cases, still it has frequently been 
held that equity will direct its restraining power against the enforcement of 
an ordinance in order to prevent irreparable injury. The only general rule, 
therefore, is that, if, in order to provide satisfactory relief, the court must 
order a thing to be done, mandamus is proper; while, if it is necessary to 
restrain the doing of acts or things, injunction is proper. In no case can the 
two be combined. This results in the defendant in an injunction suit fre- 
quently insisting that there is an adequate remedy at law, while in case of 
an action for mandamus, the defendant may insist that injunction is the 
proper proceeding. The courts seem to have decided in favor of the in- 
junction in all cases where it has appeared that the broader equity powers 
would give more adequate relief. This is indicated by the large number of 
injunctions which have been granted restraining the enforcement of ordi- 
nances and enjoining public officials from complying with such ordinances, 
even where a writ of mandamus ordering the officials to do certain things, 
rather than not to do other things, might be a possibility. Each case must 
stand on its own feet, but it is well to keep in mind that there is more flexi- 
bility to the equitable procedure and, therefore, in close cases equity may 
not only provide the more adequate remedy but equitable jurisdiction may 
be more easily sustained. 

While injunction is an extraordinary remedy, to be used with great 
caution and lying only where there is a “clear and palpable violation of 
plaintiff’s rights,” nevertheless it falls directly within the scope of the maxim 
that equity will not suffer a wrong without a remedy. A review of the cases 


° Carlson v. Koerner, 226 Ill. 15, 21, 80 N.E. 562, 564 (1907). 

” People v. Crabb, 156 Ill. 155, 40 N.E. 319 (1895). 

" Ehrlich v. Village of Wilmette, 361 Ill. 213, 197 N.E. 567 (1935). 
* Clingen v. Harrison, 195 Ill. App. 301 (1st Dist. 1915). 
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in Illinois reveals that most close questions as to whether equity would as- 
sume jurisdiction have been decided in favor of equity. In other words, 
where it appears that the plaintiff is entitled to relief and there is a doubt as 
to whether any other remedy will allow him complete and satisfactory re- 
lief, equity usually will take jurisdiction. It is a matter of the sound discre- 
tion of the court, which will not be reversed except in cases of clear abuse 
of such discretion. While this general and oft repeated language is far from 
definite, in the final analysis it is about as positive a rule as can be laid down. 


Alternative Relief 


A complaint may, of course, include a prayer for injunction and also 
for various other types of relief, either in law or equity. Under the Civil 
Practice Act, causes in law and equity may be joined, but the substantial 
distinctions between the two still remain. A court of equity, for instance, 
cannot adjudicate a question of damages unless there is some equitable ques- 
tion involved which gives the court jurisdiction. The damages are assessable 
as an incident to the equitable relief. Where the claim for equitable relief 
fails, then the claim for damages must also fail.1% 

Where damages are asked in connection with a prayer for injunctive 
relief, the court may, if the injunction is granted, also fix the damages aris- 
ing out of the wrongful acts enjoined.'* 


Jurisdiction and Venue 


Jurisdiction of suits for injunction in Illinois is fixed by statute.’® It is 
restricted by this section to the circuit and superior courts and the writ can 
be granted only by the judge. A master in chancery has no such power. 

Parties and venue are governed by the same rules as other chancery 
cases, except that Section 4 of the statute provides that when an injunction 
is granted to stay a suit or judgment at law, the proceedings shall be had in 
the county where the judgment was obtained or the suit is pending. This 
Section does not, however, apply to cases where the stay of proceedings is 
ancillary and not the main object of the suit. In such cases the venue will 
lie in the county where the suit is properly brought for the other and 
principal purposes, and that court may then enjoin proceedings at law in 
another county.!® The court, having taken jurisdiction, has the right to make 
the relief complete in accordance with well known equitable principles. 

Cases involving efforts to enjoin proceedings in courts of other states 
present an interesting problem. An Illinois court cannot prevent a court in 


8 TIlinois Minerals Co. v. Miller, 327 Ill. App. 596, 65 N.E.2d 44 (4th Dist. 1946). 

* Dinoffria v. International Brotherhood, 331 Ill. App. 129, 72 N.E.2d 635 (2d Dist. 
1947). 

Tut. Rev. Stat., c. 69, § 1 (1953). 

© Hayes v. O’Brien, 149 Ill. 403, 37 N.E. 73 (1894); Worthy v. Day, 143 Ill. App. 
274 (3d Dist. 1908). 
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another state from proceeding in a case before it. However, the Illinois court 
can restrain the parties to such a foreign suit, if they are residents of Illinois 
and properly under the jurisdiction of the court, and in such cases the 
foreign court will frequently take cognizance of the processes of the Illinois 
court and recognize the injunction as a matter of comity.!7 If the party 
sought to be restrained has moved from Illinois and is a bona fide resident 
of another state, the Illinois court has no jurisdiction over him. 

The test then is the actual residence of the defendant. If a husband and 
wife live in Illinois and a husband threatens an action for divorce in Nevada, 
an Illinois court can restrain him because such action would result in fraud 
or gross wrong against a citizen of this state.1* However, if the husband 
has moved to another state and has become an actual resident of such state 
he would then have the right to have his marital status determined in the 
courts of his domicile and this right could not be taken from him in a pro- 
ceeding “in personam” in another state.1® 


Subjects of Injunctive Relief 


Particular subjects of injunctive relief include rights in real estate, court 
proceedings, matters involving corporate ownership and management, muni- 
cipalities, matters affecting the public interest, labor disputes, and numerous 
other personal rights. 

In cases involving legal title to real estate, equity ordinarily cannot take 
jurisdiction. If the question presented requires the determination of legal 
ownership or the right of possession, these are matters for a court of law. 
Equity will not restrain a trespass or protect an easement where there is a 
dispute as to the ownership of the land involved. Once this has been settled 
or where plaintiff’s title is admitted then if there is no adequate remedy at 
law an injunction may be granted.?° 

Sometimes a temporary injunction may be granted to hold the matter 
in status quo until the question of legal title is decided, but no more. 

Equity cannot remove a cloud on title where the defendant is in posses- 
sion, as there is then a clear legal remedy, usually in ejectment or forcible 
entry and detainer. Suits to quiet title upon equitable grounds are based 
upon the plaintiff’s possession and are entirely different from proceedings 
affecting legal title. 

Building restrictions and zoning laws may be enforced in equity by in- 
junction provided they are reasonable and a danger to plaintiff's rights exists. 
The danger must be real however, as “the courts will not grant an injunction 
to allay the fears or apprehensions of individuals unless there is a reasonable 


” Kleinschmidt v. Kleinschimdt, 343 Ill. App. 539, 99 N.E.2d 623 (2d Dist. 1951). 

* Kahn v. Kahn, 325 Ill. App. 137, 59 N.E. 874 (1st Dist. 1945). 

® Kleinschmidt v. Kleinschmidt, supra note 17. 

*° Abel v. Flesher, 296 Ill. 604, 130 N.E. 353 (1921); Toledo, St. L. & N.O. RR. Co., 
v. St. L. & O. RR. Co., 208 Ill. 623, 70 N.E. 715 (1904). 
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probability of the threatened acts complained of being committed.” 2! On the 
other hand “it is not necessary, however, in order to justify the interposition 
of a court of chancery, that the easement claimed be absolutely necessary 
for the enjoyment of the estate granted. It is sufficient if it is a benefit.” 22 

The magnitude of the interest of the person who committed the trespass 
is not material so far as granting the injunction is concerned. The fact that 
such injunction may impose upon him a tremendous financial burden will 
not affect the right of the person wronged, nor is the fact that the owner’s 
injury is small necessarily a deterring influence. It is enough if his rights are 
interfered with in a manner detrimental to his interests as owner of the 
fee.?8 

The use of injunctions to stay actions at law is as old as the right of in- 
junction itself. The Illinois Statute 24 assumes this right by providing that 
“when an Injunction shall be granted to stay a suit or judgment at law, the 
proceeding shall be had in the county where the judgment was obtained, or 
the suit is pending. . . .” In the exercise of this jurisdiction, courts of equity 
do not assert supremacy over courts of law but rather admit and assume 
their jurisdiction. The equitable power is addressed to the parties litigant, 
not to the court, and prohibits the parties from resorting to legal jurisdiction 
because the controversy involves equitable features which can only be de- 
termined fully and finally in a chancery tribunal.*> It will never interfere 
upon legal grounds or where the court of law can do full justice. If such 
intervention is justified, equitable jurisdiction may be entertained “before 
the commencement of a suit at law, pending such suit or after its decision 
by the highest law tribunal.” 2° This jurisdiction sometimes may be exercised 
by the court over another proceeding pending before it. It may also be 
exercised over probate courts possessing certain equitable jurisdiction, such 
as settling guardians’ accounts, where the equitable power of the probate 
court is not full enough to grant complete relief.?7 

Except in extraordinary cases where some special reasons are shown, 
equity will not take over from the probate court the administration of an 
estate.28 There are, however, cases where it can be shown that there has been 
actual fraud or where a trust situation is involved making it necessary for 
equity to intervene in order to do complete justice.”® 


™ Allott v. American Strawboard Co., 237 Ill. 55, 63, 86 N.E. 685, 689 (1908); Fisher 
v. Kemper, 1 Ill. 2d 603, 116 N.E.2d 332 (1953). 


*™ Brandenburg v. Lager, 272 Ill. 622, 628, 112 N.E. 321, 324 (1916). 


** Carpenter v. Capital Electric Co., 178 Ill. 29, 52 N.E. 973 (1899); Public Service 
Co. v. McCloskey, 235 Ill. App. 387 (2d Dist. 1925). 


“Thi. Rev. Stat., c. 69, § 4 (1953). 

** Chapman v. American Surety Co., 261 Ill. 594, 104 N.E. 247 (1914). 
°° 71d, at 601, 104 N.E. at 250. 

*™ Fienhold v. Babcock, 275 Ill. 282, 113 N.E. 962 (1916). 

** Patterson v. Patterson, 251 Ill. 153, 95 N.E. 1051 (1911). 

** Bane v. Bane, 246 Ill. App. 229 (3d Dist. 1927). 
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Another useful assumption of jurisdiction by a court of equity exists 
where the payee of a note dies and a surety on the note has a defense, such 
as a previous granting of extension of time of payment to the principal by 
the payee. The principal maker would, under Section 2 of the Evidence Act, 
be incompetent as a witness on behalf of the surety in an action at law but he 
is competent in a chancery proceeding. A suit may therefore be filed in 
equity enjoining the suit at law to collect the note and the necessary testi- 
mony may be thus obtained in the latter suit.®° 

A court of chancery ordinarily will not interfere with a judgment 
once rendered by a court having jurisdiction of the parties and subject 
matter. Such judgments are not open to impeachment by parties or their 
privies in a collateral action unless there is proof of fraud or unless the rights 
of third parties are affected where such third parties have no other remedy.*! 

Another large field of equity jurisdiction involves injunction proceed- 
ings to protect business interests and property rights growing out of such 
interests. These situations are too numerous to dwell upon but include the 
enforcement of contracts (or the prevention of the enforcement of con- 
tracts), conspiracy to destroy reputation and credit standing, prevention of 
disclosure of trade secrets, protection of corporate franchises, protection of 
stockholders’ rights, restraining of illegal picketing in labor disputes, and 
numerous other situations affecting the conduct of business. Labor disputes 
alone have accounted for many vigorously contested injunction suits in the 
last few years, and of course the various transactions of large corporations 
involving exercise or misuse of corporate powers, contracts, liability of 
directors, stockholders’ rights, etc., have given rise to hundreds of reported 
cases. In all of these situations the same rule applies; namely, that equity will 
take jurisdiction if justified under the general principles. 

Another fruitful source of injunction litigation has to do with public 
officers and public corporations. In this field the distinction between man- 
damus and injunction becomes especially important and many close cases 
arise. 

The injunction has become the favorite method of testing the validity 
of ordinances and statutes, and the so-called taxpayers’ suits for this purpose 
have become a necessity in practically all cases where a municipality or other 
taxing body is empowered to issue bonds. It is very seldom in recent years 
that bond issues based upon the authority of new legislation have been ap- 
proved by counsel for the bond purchasers without such a test suit having 
gone to the Supreme Court and the legislation having been upheld by that 
court. 

Criminal acts in general are not subject to being enjoined but in certain 
cases where property rights are definitely involved an injunction will lie. 


English v. Landon, 181 Ill. 614, 54 N.E. 911 (1899); Dodgson v. Henderson, 113 
Ill. 360 (1885); Lawrence v. Hammond, 208 Ill. App. 31 (3d Dist. 1917). 


*! Moore v. Robbins, 252 Ill. App. 24 (1st Dist. 1929). 
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There are many other miscellaneous subjects of injunctive relief, and 
any party having rights which he feels cannot be properly protected in a 
court of law may apply to a chancery court for an injunction, with a fairly 
sure chance of success, if he can bring his case within the general rules set 
forth above. The occasions upon which the remedy of injunction may be 
used are almost infinite in their nature and circumstances.*? 


Types of Injunction 


Injunctions are divided into two chief categories: (1) preventive and 
mandatory and (2) temporary and permanent. The appropriate function of 
a writ of injunction is to afford preventive relief and to correct injuries al- 
ready committed, but, as has been indicated, the right to a mandatory writ 
is well established where the circumstances warrant it. A mandatory injunc- 
tion is an extraordinary remedial process which is granted, not as a matter 
of right but in the exercise of sound judicial discretion. It is most often used 
in cases of nuisance, trespass, and the protection of easements. It is not re- 
garded with judicial favor and is used only with caution in cases of great 
necessity .38 

Mandatory injunctions have been granted in Illinois to compel the re- 
moval of a wall or building erected in violation of a restrictive covenant or 
where such structure is partly on another’s land; to remove obstructions in 
drainage ditches; to cause the removal of telephone and power lines from 
land over which no easement had been obtained; and in numerous other 
cases where no other adequate remedy was available.** 

Mandatory injunctions have been refused where the plaintiff has per- 
mitted the existence of a building or obstruction for such a length of time 
as to constitute acquiescence or laches;3> where it was sought to compel a 
city to pay judges’ salaries (mandamus being an adequate remedy); to re- 
strain a member of an exchange association from transferring his member- 
ship;* to compel a drainage district to clean up obstructions for which it 
was not responsible;37 and to compel a manufacturer to continue selling 
goods under a contract with a purchaser.®* 

While it is true as a general rule that a preliminary mandatory injunc- 
tion will not be awarded, yet in a proper case the issuance of such an injunc- 


* Chapman v. American Surety Co., supra note 25. 

*® Lyle v. City of Chicago, 357 Ill. 41, 191 N.E. 255 (1934). 

* Brandenburg v. Lager, 272 Ill. 622, 112 N.E. 321 (1916); Burrall v. American 
Telephone Co., 224 Ill. 266, 79 N.E. 705 (1906); Hunt v. Sain, 181 Ill. 372, 54 N.E. 970 
(1899); Public Service Co. v. McCloskey, 235 Ill. App. 387 (2d Dist. 1925). 

* Brandenburg v. Country Club Bldg. Corp., 332 Ill. 136, 163 N.E. 440 (1928). 

%° American Livestock Commission Co. v. Livestock Exchange, 143 Ill. 210, 32 N.E. 
274 (1892). 

* County Ditch District v. East Side District, 245 Ill. App. 367 (4th Dist. 1925). 

8 Nu-Enamel Nortown Distributors, Inc. v. Nu-Enamel Corporation, 315 Ill. App. 
494, 43 N.E.2d 205 (1st Dist. 1942). 
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tion may be the only effective remedy. Maintaining the status quo (which is 
the basis generally of temporary injunctions) may in certain cases amount to 
a mandatory order.®® 

The other category, temporary and permanent injunctions, is so well 
understood as to require little discussion. The general rule seems to be that 
when a complaint is presented to a court praying for relief, which the court 
has jurisdiction to grant upon a final hearing, and such complaint recites 
facts which give prima facie a right to such relief, the court may grant a 
temporary injunction where the effect will be to maintain the status quo 
of the matters involved.*° Here again the discretion of the court is broad and 
justice to the parties is the primary test. It is to be noted, however, that in 
most cases where the question as to whether or not the record shows grounds 
for issuance of a temporary injunction has been presented to the appellate 
courts, it has been held not sufficient to warrant an injunction, especially 
without notice. 


Procedure 


When it has been determined that injunction is the remedy to be sought, 
the steps to be taken are governed by the general principles of equity plead- 
ing and practice. “The general rules of equity pleading apply in injunction 
suits, but the requirements of definiteness and certainty as to the essential 
facts applies with peculiar force and strictness. . . .” 41 The provisions of the 
statute must also be kept in mind, particularly as to the requirements for 
notice and bond. 

If no preliminary relief is prayed the matter will proceed in the same 
manner as other chancery cases, and, upon proper service and upon issue 
being joined, a final hearing on the merits will dispose of the matter. 

If, however, an immediate injunction is desired, Sections 3 and 9 of the 
Statute #2 become applicable and the questions of notice and bond must be 
settled. 

The suit must be commenced by filing a complaint the same as in other 
suits. The application for an interlocutory injunction may be contained in 
the complaint, in which case specific allegations of fact justifying it must 
be set forth and the complaint must be verified. The more common practice 
is to file a motion for temporary injunction, supported by affidavit setting 
forth clearly and affirmatively sufficient facts to justify it. If the court is re- 
quested to issue the temporary injunction without notice to the defendant 


*® Deisenroth v. Dodge, 350 Ill. App. 20, 111 N.E.2d 575 (2d Dist. 1953); Scholz v. 
Barbee, 344 Ill. App. 630, 101 N.E.2d 845 (2d Dist. 1951); Peoples Gas Light & Coke Co. 
v. Slattery, 287 Ill. App. 379, 5 N.E.2d 285 (1st Dist. 1936). 


“Baird v. Community High School District, 304 Ill. 526, 136 N.E. 671 (1922); 
Brown v. City of Sullivan, 350 Ill. App. 400, 113 N.E.2d 208 (3d Dist. 1953). 


“Stenzel v. Yates, 342 Ill. App. 435, 439, 96 N.E.2d 813, 814 (4th Dist. 1951). 
“Tri, Rev. Srat., c. 69, §§ 3, 9 (1953). 
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it must clearly appear that plaintiff's rights “. . . will be unduly prejudiced 
if the injunction is not issued immediately or without notice.” 4* An aver- 
ment of hardship is not enough and it is the general rule that such an order 
should not be granted without notice and bond unless it clearly appears from 
the complaint that the plaintiff brings himself within some established excep- 
tion to the statute.** 

If satisfied that sufficient showing has been made and that justice re- 
quires it, the court may enter the order for temporary injunction, in which 
case the first notice the defendant has of the action is when he is served with 
the writ. Extreme caution must therefore be exercised by the courts, because 
even when granted upon a full and final hearing injunctions are considered 
extraordinary remedies. 


“They are more than extraordinary when granted after notice for a 
temporary period without issue having been joined and a hearing had. 
How extraordinary then must be the circumstances under which they 
should be granted without notice to the opposing party? In the most 
primitive concepts of justice, one of the fundamental requisites for the 
exercise of judicial authority over the person or property of another is 
notice. The exceptions to this rule are rare, indeed. . . . Caution and 
circumspection must be the watchwords to guide the court’s action and 
any doubts as to its wisdom must be resolved against the action. Only 
where these standards are meticulously observed will such orders sur- 
vive review, for when an injunction is issued without notice in a case 
where notice should have been given, this court will reverse the order 
upon that ground without regard to any other question. This has been 
the law as laid down in decisions of this court for more than half a 
century.” # 


An interlocutory order must stand or fall upon the pleadings as they 
exist at the time the order is entered. It is possible to ask for a temporary 
injunction at any time before final hearing on the merits. If it is asked for 
without notice the court has only the complaint and any supporting affi- 
davits which may have been filed to consider. If hearing is had on the ap- 
plication after notice and before issue is joined, the defendant may resist by 
motion, supported by affidavits, and the court must then consider whatever 
has been filed by each party. Where the affidavits in support of the motion 
to dismiss present a complete defense, to which no reply or counter-affidavit 
is filed, it is error to grant the temporary injunction.*® 

If an answer setting up a good defense has been filed and no replication 


“Id. § 3. 

“ Brown v. City of Sullivan, 350 Ill. App. 400, 113 N.E.2d 208 (3d Dist. 1953). 

* Skarpinski v. Veterans of Foreign Wars, 343 Ill. App. 271, 274, 98 N.E.2d 858, 
859-860 (1st Dist. 1951). 

“ Miller v. Chicago Transit Co., 339 Il]. App. 398, 90 N.E.2d 262 (1st Dist. 1950). 
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to it has been filed nor evidence presented overcoming its averment, the 
answer will be taken as true and the temporary injunction denied.*? 

The question as to whether a bond will be required presents a problem 
quite similar to that of notice. The statute provides that: 


“before an injunction shall issue to enjoin a judgment, the plaintiff 
shall give bond to the owner thereof, in double the amount of such judg- 
ment, with sufficient surety approved by the court or judge, condi- 
tioned for the payment of all moneys and costs due to the owner of 
the judgment, and such damages as may be awarded against the plaintiff 
in case the injunction is dissolved. If the injunction is dissolved in whole 
or in part, the plaintiff shall pay, exclusive of legal interest and costs, 
such damages as the court awards, not exceeding ten per centum, on 
such part as is released from the injunction.” #8 


This provision is mandatory and it is error to enjoin the collection or 
enforcement of a judgment without requiring bond.*® Where a preliminary 
injunction is issued contrary to provision of the statute requiring bond, a 
later order requiring bond and the filing of such bond will not cure the de- 
fect and the injunction is invalid.5° 

Section 9 of the Statute on Injunctions provides that in all other cases 
the plaintiff shall give bond upon such conditions as the court may require, 
“provided, bond need not be required when, for good cause shown, the 
court or judge is of opinion that the injunction ought to be granted with- 
out bond.” This gets us back to the same old matter of the discretion of the 
court. The general rule is similar to that covering the question of notice— 
the injunction should not be granted without bond unless the plaintiff brings 
himself within some established exception to the statute. About the only 
excuse for not requiring a bond is that the defendants will not sustain dam- 
ages because of the issuance of the injunction. 

The fact that the order granting the temporary injunction without 
bond contains a finding that “the Writ shall, for good cause shown, issue 
without bond,” avails nothing unless good cause is actually shown by the 
record. In other words, there must be a sufficient showing of good cause on 
which to base the court’s discretion.*! 

The court may require separate bonds from separate plaintiffs and may 
make such other orders as may seem proper. 

Section 10 of the Statute provides that the bond may be entered into 
before the court or judge granting the injunction or before the clerk of the 
court if the court or judge has approved the security. In case the bond is 


* Ibid. 

“Itt. Rev. Srat., c. 69, § 8 (1953). 

* Guarantee Trust & Savings Bank v. Carlson, 240 Ill. App. 36 (1st Dist. 1926). 
 Kessie v. Talcott, 305 Ill. App. 627, 27 N.E.2d 857 (2d Dist. 1940). 

5! Lee v. Morris, 326 Ill. App. 555, 62 N.E.2d 573 (1st Dist. 1945). 
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not given in strict accordance with the Statute, where for instance the surety 
is approved by the clerk instead of the court, the bond will not support the 
issuance of an injunction. In a case, however, where the bond was accepted 
by the clerk without the approval of the judge, and the clerk issued the writ, 
it was held that the complainant obtained the injunction upon the faith of the 
bond, and in a proceeding to recover on the bond the parties executing it 
were estopped from setting up their own dereliction.®? 

The bond must be filed with the Clerk of the Court to which the writ is 
returnable before such writ shall issue and, as above indicated, a defective 
bond will be grounds for dissolution upon proper motion. 

The pleadings may be attacked by motion as in other civil cases and 
the procedure, rules of evidence, and trial practice, are the same as in any 
other chancery proceeding except in cases of appeal from interlocutory in- 
junctions, as discussed hereinafter. 

If a temporary injunction has been issued it is either dissolved by or 
merged into the final decree of the court. The relief granted cannot go be- 
yond that requested in the complaint although a general prayer for relief 
has occasionally been held to give the court somewhat liberal power in this 
connection. The order must be complete in detail so that what the court 
intends is easily discernible. It is obvious that a vague and indefinite decree 
could not be readily enforced, particularly when enforcement possibly 
would be through contempt proceedings. If the exact terms are not spelled 
out with the utmost care trouble may ensue, in fact federal courts have sug- 
gested that in many cases the decree should be dictated by the judge him- 
self and not prepared by one of the parties and handed up. 

While generally the injunction will not be binding upon persons not 
parties or privies and not served, there have been cases where such persons 
were held to be bound by the injunction because they had actual notice of 
the contents of the order. In a case where five hundred copies of the writ of 
injunction were posted in the immediate vicinity of a factory it was held 
that certain individuals who were not parties to the suit and not served with 
process but actually had notice of the contents of the injunction order 
were bound by it.*% 

The injunction, as long as it remains unmodified, is a continuing adjudi- 
cation. Whether right or wrong it is not subject to impeachment in its appli- 
cation to the conditions that existed at the time of its making.* If it is wrong, 
the parties may appeal. If conditions change afterwards, it may be modified 
or dissolved, or it may terminate by its terms. A permanent injunction is not 
necessarily one which goes on forever. It may be limited by its terms to a 
definite time or until a certain event has happened or a certain situation 


® Farwell v. Horton, 301 Ill. App. 372, 22 N.E.2d 958 (2d Dist. 1939). 

53 O’Brien v. People, 216 Ill. 354, 75 N.E. 108 (1905); American Zinc Co. v. Vecera, 
338 Ill. App. 523, 88 N.E.2d 116 (4th Dist. 1949). 

* Burrows Co. v. Hollingsworth, 415 Ill. 202, 112 N.E.2d 706 (1953). 
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ended. For example, it may apply to a contract extending to a definite time, 
in which case it would have no effect after the term of the contract. The 
word “permanent” is thus used somewhat loosely and what actually is 
meant in many cases is a “final” order or decree. 

Throughout the period which an injunction extends, whether tempor- 
ary or permanent, the court retains jurisdiction to enforce, modify, dissolve, 
or otherwise make such orders as may be proper. 


Appeals 


Appeals from final decrees, except as indicated hereinafter, are no dif- 
ferent from appeals from any other final order and are governed by the 
provisions of the Practice Act and the rules applying to appeals generally. 

Section 21 of the Injunction Statute provides that no appeal from a de- 
cree dissolving an injunction shall have the effect to continue it in force un- 
less the notice of appeal is filed and served and proof of service made within 
twenty days of the date of entering the decree. The court so entering the 
decree shall in its discretion, on good cause shown, so order, or unless the 
appellant shall within ten days after notice of appeal is filed procure from 
the reviewing court or a judge thereof in vacation an order directing that 
the appeal shall have the effect of continuing such injunction in force.The 
reviewing court or a judge thereof may extend the time for procuring such 
order. No such order shall be granted except on bond being filed as directed 
by either the trial or reviewing court and except for good cause appearing 
in the record, nor when the complaint is dismissed by the plaintiff. This 
section applies only where a final decree is entered dissolving the injunc- 
tion. 

Section 22 of the statute provides that the court or judge granting an 
order continuing the injunction in force may require, as a condition of 
granting the same, such further bond and security as may be equitable. The 
bond is to be filed with the clerk of the reviewing court. Such bond renders 
the sureties liable for damages caused by the continuance of the injunction 
even though no such damages are awarded in the decree of affirmance. 

It will be observed that while the method of appeal from a final in- 
junction order is covered by the provisions governing other appeals as set 
forth in the Practice Act, Sections 21 and 22 of the Injunction Act will in 
certain cases take the place of Section 82 of the Civil Practice Act covering 
methods of obtaining a supersedeas. No appeal is provided for in cases of 
refusal to grant a temporary injunction, nor where such an injunction has 
been dissolved prior to final hearing. 

However, appeals from interlocutory injunctions are covered by a 
special statute which is very different from that governing appeals generally. 
Section 202 of the Civil Practice Act provides that “whenever an inter- 
locutory order or decree is entered granting an injunction or overruling a 
motion to dissolve the same, or enlarging the scope of an injunction order 
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... an appeal may be taken therefrom to the Appellate Court.” Such appeal 
must be taken and the record filed in the appellate court within thirty days 
from the entry of the order, an extension of time being possible by order of 
the appellate court or a judge thereof in vacation. The interlocutory order 
and the proceedings in the court below cannot be stayed during the pen- 
dency of the appeal except upon order of the appellate court or a judge 
thereof in vacation. Appellant must give bond, approved by the clerk or the 
judge of the court below, to secure costs in the appellate court. When the 
record is filed in the appellate court it is docketed at once and hearing takes 
precedence over other cases. No notice of appeal is necessary. The appellate 
court “may affirm, modify or reverse such interlocutory order or decree, 
and shall direct such proceedings to be had in the court below as the justice 
of the case may require.” If the appeal is dismissed, appellee may be allowed 
attorney’s fees not to exceed $100.00. There is no appeal from the order 
entered by the appellate court. 

Section 203 of the Civil Practice Act provides that the Supreme Court 
may make the necessary rules governing such appeals, and Rule 31 provides 
the mechanics of such appeal. Under this rule appellant must first present, on 
notice, a motion to vacate the order or decree of the trial court. If the mo- 
tion is denied, or if the court does not act thereon within seven days after 
presentation, the appellant shall within thirty days file the record in the 
appellate court. The thirty day period begins to run from the day the mo- 
tion is denied or from the last day for action thereon. The Fourth District 
Appellate Court has held that where a motion to dissolve was filed and taken 
under advisement for about sixty days and then denied, the defendant could 
appeal within thirty days after the expiration of seven days from the pre- 
sentation of the motion, but had the alternative of awaiting the decision of 
the court and appealing within thirty days of its pronouncement.®® 

This statute was held constitutional in the case of Hallberg v. Goldblatt 
Brothers, Inc.,®® and it has also been held that an appeal in violation of the 
provisions controlling appeals from interlocutory orders but following the 
rules covering appeals in general, will be dismissed.5* 

A motion to dissolve an injunction may be made at any time upon 
answer, or for want of equity on the face of the complaint. Upon a motion 
to dissolve made after answer, the court is not bound to take the answer as 
absolutely true but shall decide the motion upon the weight of the testi- 
mony.*® 

Section 17 of the Injunction Statute provides that the plaintiff may sup- 
port his complaint, and the defendant may support his answer by affidavits 


* Hallberg v. Goldblatt Bros. Inc., 363 Ill. 25, 1 N.E.2d 220 (1935); City of Edwards- 
ville v. Illinois Terminal R. Co., 350 Ill. App. 63, 111 N.E.2d 707 (4th Dist. 1953). 


56 363 Ill. 25, 1 N.E.2d 220 (1936). 
* Christensen v. Blinstrup, 284 Ill. App. 163, 1 N.E.2d 273 (1st Dist. 1936). 
Itt. Rev. Srat., c. 69, §§ 15, 16 (1953). 








82 CHANCERY PROCEDURE IN ILLINOIS = [Vov. 1954 


filed with the same, which may be read in evidence on the hearing of the 
motion to dissolve the injunction. 

The hearing on a motion made in accordance with these sections of the 
statute is not contemplated to be final on the merits of the case where facts 
are in issue.®® Nor can affidavits properly be used in support of a motion to 
dissolve made prior to filing the answer. “It is not correct practice in this 
State, where no answer or plea is filed to the bill, to receive or consider affi- 
davits where a motion is made to dissolve an injunction. Such a motion 
would operate in the same way as a demurrer to the bill, and being based on 
matters intrinsic and appearing on the face of the bill, no affidavits showing 
extraneous matters could be used. After answer is filed denying the allega- 
tions of the bill, upon motion to dissolve the injunction it is allowable to 
either party to introduce testimony or affidavits to support the bill and 
answer. In such a case the preliminary motion is to be decided upon the 
weight of the testimony without accepting the answer as absolutely true. 
... For the same reason that affidavits are not received on motion to dis- 
solve an injunction before answering or pleading to the bill, we hold that 
they should not be filed or considered on a motion for a preliminary injunc- 
tion in any case. It is the office of an answer to deny the allegations of a bill 
in equity or to set up some affirmative matter as a defense, and it is the office 
of a demurrer to test the sufficiency of a bill upon its face. Issues of fact 
should be made up before any evidence is heard, and if only questions of 
law are to be raised, the bill should be taken as true as to all facts well 
pleaded and as stating the whole case for the court’s consideration until the 
facts are denied by answer or further facts are pleaded by the defendant as 
matters of defense to the bill. There is good reason for adhering to these 
rules in cases where the injunction is not the only relief prayed for, since the 
statute allows appeals on interlocutory orders granting temporary injunc- 
tions or in overruling motions to dissolve the injunctions, so that the review- 
ing court may understand upon what issues the lower court made its order. 
It is not strictly good practice in any chancery case to dismiss a bill for an 
injunction on an application for a temporary injunction, even where the in- 
junction is the only relief sought, unless the issues are joined by plea, answer 
or demurrer and the whole case is submitted to the court.” °° 

The Civil Practice Act has not affected the rule announced in the 
Dunne case as quoted above, nor does the provision for an interlocutory ap- 
peal affect it.® 

It would seem therefore that the use of affidavits, strictly speaking, is 


® Clabby v. Sheldon, 47 Ill. App. 166 (2d Dist. 1892). 

©Dunne v. County of Rock Island, 273 Ill. 53, 56-57, 112 N.E. 342, 343 (1916); 
Crown Bldg. Corp. v. Monroe Amusement Corp., 326 Ill. App. 430, 62 N.E.2d 32 (1st 
Dist. 1945); Louis Milani Foods Inc. v. Scharf, 335 Ill. App. 569, 82 N.E.2d 75 (1st Dist. 
1948). 

* Crown Bldg. Corp. v. Monroe Amusement Corp., supra note 60. 
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limited to three situations: 


(a) where a temporary injunction is sought without notice, there 
being no other showing of facts except as set forth in the complaint and 
supporting affidavits, if any; 

(b) in cases where the complaint and answer or other proper plead- 
ings have been filed and it is sought to dissolve before final hearing on 
the merits; and 

(c) in cases where the final hearing is had on the merits where the 
question is purely a matter of law upon the facts alleged in the plead- 
ings. 

The trial court has the same broad discretion on a motion to dissolve as 
it has in allowing the injunction.** The motion operates as a demurrer and 
if based on allegations of the complaint, irregularities, such as failure to give 
notice, are waived. Such technical objections cannot be raised by a later 
amended motion.® 

A limited appearance is not necessary where a motion to dissolve is based 
upon lack of compliance with the statute but that point may be urged along 
with other grounds for dissolution.®* 

Where a preliminary injunction is issued without notice or bond when 
notice and bond should have been required, it is the duty of the appellate 
court, on appeal, to reverse an order denying the motion to dissolve without 
reference to the merits of the cause, as shown by the averments of the com- 
plaint. If the preliminary injunction was improperly granted in the first 
place, then the trial court’s subsequent order requiring a bond to be filed 
as of the date of the issuance of the injunction does not cure the defect.® 

Occasionally, where a motion to dissolve a temporary injunction is 
made for want of equity on the face of the bill and no other relief is sought, 
the court can at such hearing dismiss the complaint for want of equity.®* 

Normally, however, the action of the court in either granting or dis- 
solving a preliminary injunction need have no bearing on the final decree. 
A temporary injunction having been granted merely to maintain the status 
quo or to protect the parties’ interests prior to final hearing, the court is not 
bound by the interlocutory orders and the final determination need not be 
affected by such order. 

It follows that since a chancery court has wide discretion in denying, 
allowing, or dissolving injunctions, it must also have the same liberal discre- 
tion in modifying its former orders where justice requires. 

The court may also change the requirements as to bond as the situation 


® Fenton v. Benscoter, 344 Ill. App. 419, 101 N.E.2d 206 (1st Dist. 1951). 
*® Schaumberg v. Lindsay, 329 Ill. App. 190, 67 N.E.2d 409 (2d Dist. 1946); Gross- 
man v. Grossman, 307 Ill. App. 246, 30 N.E.2d 123 (1st Dist. 1940). 
“Stenzel v. Yates, 342 Ill. App. 435, 96 N.E.2d 813 (4th Dist. 1951). 
® Kessie v. Talcott, 305 Ill. App. 627, 27 N.E.2d 857 (2d Dist. 1940). 
“ Spies v. Byers, 287 Ill. 627, 122 N.E. 841 (1919). 
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may require. In cases of appeal under Section 21 of the Injunction Act pro- 
vision is made in Section 22 for further bond as a condition of continuing 
the injunction in force, and in other cases it has such right by reason of its 
equity powers. 


Violation and Punishment 


Where the injunction decree or order is disobeyed the violation is 
punishable by civil contempt proceeding. This is ancillary to the injunction 
suit and is “. . . in all of its procedure, essentially a civil chancery proceed- 
ing, conforming itself in its pleading, character and quantity of proof re- 
quired, and in its course through the appellate tribunals, to the rules and 
practice applicable to other chancery proceedings.” ®7 

The usual procedure is to file a petition for rule to show cause, under 
oath or supported by affidavit, but it has been held that a petition is not 
necessary but that the matter may be brought to the attention of the court 
by filing affidavits setting forth the facts. The particularity of an indict- 
ment is not necessary; it is enough if the defendant is sufficiently apprised 
of the charges made.*8 

Where there are several defendants and part of them violate the in- 
junction, only those who actually are guilty of disobedience can be punished 
for contempt, but, as has been noted previously, it is sometimes possible to 
cite persons for contempt who are not parties to the suit but who have had 
actual notice of the injunction and have violated its provisions. 

Where a violation of the injunction has been established the guilty 
party may not attack the order violated except upon the question of the 
jurisdiction of the court to make the order in the first place. He cannot re- 
fuse to obey the order on the ground it was erroneously or improvidently 
entered.® 

The court may punish contempt by fine or imprisonment and since the 
rules of equity apply it may make such further orders as may be appropriate. 
If imprisonment is ordered it is not as punishment “.. . but to the end that 
the other party to the suit may obtain a remedy for the advancement of his 
own private interest and rights which he could not otherwise maintain.” 7 

The amount of the fine and the length of the imprisonment and whether 
one or both are to be inflicted is within the discretion of the court.*! The 
punishment imposed is not necessarily tested by penalties providing for 


* Hake v. People, 230 Ill. 174, 193, 82 N.E. 561, 567 (1907); American Zinc Co. v. 
Vecera, 338 Ill. App. 523, 88 N.E.2d 116 (4th Dist. 1949). 

* American Zinc Co. v. Vecera, supra note 67. 

® Anderson & L. Mfg. Co. v. Carpenters’ Council, 308 Ill. 488, 139 N.E. 887 (1923); 
Court Rose No. 12 F. of A. v. Corna, 279 Ill. 605, 117 N.E. 144 (1917); Farwell v. 
Horton, 301 Ill. App. 372, 22 N.E.2d 958 (2d Dist. 1939). 

O’Brien v. People, 216 Ill. 354, 369, 75 N.E. 108, 114 (1905). 

™ Hake v. People, supra note 67; Stern v. Rogers, 311 Ill. App. 654, 37 N.E.2d 568 
(3d Dist. 1941); Farwell v. Horton, 301 Ill. App. 372, 22 N.E.2d 958 (2d Dist. 1939). 
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criminal offenses of a similar nature,” nor is it necessary for the defendant 
to be present in court when the order is entered. The order and record 
need not be as specific as in cases of criminal contempt.” 

The mere fact that a violation has occurred does not necessarily mean 
that the violator should be held guilty of contempt. The general rule is that 
the violation complained of must be injurious to the rights of the complain- 
ant and hence must not only be in defiance of the court order but must 
actually deprive the other party of some substantial right or interest.”* 


Damages 


The court may as an incident to equitable relief settle the question of 
damages. Section 12 of the Statute on Injunctions provides that in all cases 
where an injunction is dissolved, the court after dissolving such injunction 
and before finally disposing of the suit, upon the suggestion of the party 
claiming damages by reason of such injunction, shall hear evidence and 
assess such damages as the nature of the case may require. If the complaint 
prays for damages and the injunction is granted the court may of course 
allow any damages proved by the plaintiff as additional incidental relief. 
The court may sometimes allow damages to the defendant upon a cross-bill 
or counter-claim or even under the allegations of the answer.”® 

The court may in its final order allow the proper party to file a sugges- 
tion of damages at a subsequent date, in which case the damages may be 
assessed after the complaint has been dismissed or the injunction dissolved. 
Such damages ordinarily will be assessed in order to recompense the party 
injured for his financial loss by reason of the injunction. For example, where 
the defendant was deprived of the use of a large sum of money for a con- 
siderable period of time by reason of the restraining order, he was allowed 
to recover interest for that period upon suggestion of damages.”® 

It is well settled that a defendant may recover as damages, on dissolu- 
tion of an injunction, the solicitors’ fees that he has paid or has become ob- 
ligated to pay for services rendered in obtaining the dissolution but not 
for those rendered in the general defense of the suit. Damages are limited 
to those sustained by reason of an improper and wrongful suing out of an 
injunction.”7 It will be seen that where a suggestion of damages is filed for 
attorneys’ fees it is very important that the fees claimed be carefully itemized 
and segregated from fees for services involving other aspects of the case. 


™ Stern v. Rogers, supra note 71. 

*® Porter v. Alexenburg, 396 Ill. 57, 71 N.E.2d 58 (1947). 

™ People v. Diedrich, 141 Ill. 665, 30 N.E. 1038 (1892); Rothschild & Co. v. Boston 
Store of Chicago, 219 Ill. App. 419 (1st Dist. 1920). 

* Springfield & Northeastern Traction Co v. Warrick, 249 Ill. 470, 94 N.E. 933 
(1911). 

Streit v. Cooke, 90 Ill. App. 257 (1st Dist. 1899); Post-Boynton Strong Co. v. 
Williams, 57 Ill. App. 434 (1st Dist. 1894). 

™ Kolin v. Leitch, 351 Ill. App. 66, 113 N.E.2d 806 (1953). 








86 CHANCERY PROCEDURE IN ILLINOIS — [Vot. 1954 


Action on an injunction bond in case of breach is strictly a legal pro- 
ceeding to enforce a legal right and is distinct and separate from any action 
for damages in the chancery proceeding. The proceeding to assess damages 
in the original injunction suit lies irrespective of whether an injunction bond 
has been given or not, and in addition the aggrieved party may in case of 
breach of the bond file a separate suit at law on the bond.*8 


Conclusion 


This discussion has been by necessity general and no effort has been 
made to cover various special situations. There are quite a number of statu- 
tory provisions which may affect injunction proceedings in certain cases, 
which have not been touched upon. Actually, since injunction proceedings 
are purely equitable and are based upon the broad discretion of the court, it 
is difficult to do more than point out a few of the more common situations, 
and little more can be done than to resort to rather broad generalities. 


RECEIVERSHIPS 


The appointment of a receiver is another equitable remedy having many 
if not most of the features involved in the granting of an injunction. It is 
not dependent upon statute (although it is dealt with by numerous statutes 
in Illinois) but rests for the most part within the discretion of the appoint- 
ing court. It had its origin in the English court of chancery and has always 
had as its purpose the accomplishment as far as possible of complete justice 
among the parties, the object being to secure and preserve the property or 
thing in controversy for the benefit of all concerned pending the litigation.” 


Nature of a Receivership 


This has the familiar sound heard so often in the discussion of injunc- 
tions. The general rules and in fact the purposes are parallel. Hence an effort 
will be made to refrain from repeating too often the equitable maxims and 
principles so frequently mentioned in connection with injunctions. As a 
matter of fact, a court in appointing a receiver goes a step further than when 
granting an injunction because the injunction usually leaves the property in 
the hands of the original party under threat of punishment if he disobeys 
the writ; whereas, the receivership takes the property away from him com- 
pletely. This is a “higher and more far-reaching power than thé granting of 
an injunction.” °° 

The power usually is invoked either to prevent fraud, to save the sub- 


*® Montgomery Ward & Co., Inc. v. United Retail, Wholesale & Department Store 
Employees of America, 348 Ill. App. 198, 108 N.E.2d 784 (1st Dist. 1952). 


*® Firebaugh v. McGovern, 404 Ill. 143, 88 N.E.2d 473 (1949); Chicago Title & Trust 
Co. v. Mack, 347 Ill. 480, 180 N.E. 412 (1932). 


* Schack v. McKey, 97 Ill. App. 460, 465 (1st Dist. 1901). 
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ject of litigation from material injury, or to rescue it from threatened de- 
struction. Equity proceeds with extreme caution to take possession of the 
property through a receiver and as usual has wide discretion in the matter. 
Whether the chancellor has abused his discretion or not depends upon the 
particular facts in each case, but it will be noted, as it was in the case of 
injunctions, that where the trial courts have been hasty in appointing re- 
ceivers, the courts of appeal have nearly always reversed. 

The receiver must be a disinterested, or as is sometimes said “an in- 
different party,” although it would seem that his indifference should end 
when he has been appointed and assumes his duties. His power and author- 
ity are limited to the directions given him by the court and he is truly an 
officer of the court, treading on rather precarious ground because he is 
literally and figuratively “in the middle.” 

The general rule is that the appointment is ancillary and not the sole, 
primary object of the suit and that a receiver should only be appointed in 
a pending suit. However, it need not always be the same suit. The appoint- 
ment may be made in a separate proceeding and may even be ancillary to 
an action at law as when a forcible entry suit is pending and it is necessary to 
preserve the property and collect the rents during its pendency.* 


When a Receiver May Be Appointed 


The most frequent situations requiring the appointment of receivers are 
foreclosure suits, corporate dissolutions, creditors’ suits, partnership account- 
ings, and other controversies involving rights of ownership or interests in 
property. 

Venue and jurisdiction of the parties are controlled by the usual rules 
applying to chancery suits generally, and since it is an ancillary remedy it 
is incidental to other relief and therefore not the chief object of the suit. 

There are numerous statutes dealing with the subject, usually providing 
for the appointment in special situations. The appointment in general is 
covered by Sections 54 and 55 of the Chancery Act ®* which provides that 
before any receiver shall be appointed the party applying shall give bond to 
the adverse party in such amount and upon such terms as the court may ap- 
prove, and further provides “that bond need not be required, when for good 
cause shown, and upon notice and full hearing the court is of the opinion 
that a receiver ought to be appointed without such bond.” 

This creates the same controversial situation that we found in injunction 
proceedings except that here it is single-barrelled, only bond may be waived, 
not notice, although notice may be waived by contract of the parties as in 
the case of a provision to that effect in a trust deed.8* The court may appoint 
a receiver without bond even though the order does not state that the court 


* Kulwin v. Harsh, 232 Ill. App. 419 (1st Dist. 1924). 
© Tui. Rev. Srar., c. 22, §§ 54, 55 (1953). 
* Keller v. Rodie, 326 Ill. App. 37, 61 N.E.2d 387 (2d Dist. 1945). 
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is of the opinion that it should not be required, particularly if no objection 
was made at the time.** The court should not appoint a receiver without 
notice.® 

Section 55 of the Chancery Act provides that in lieu of appointing a 
receiver the court or judge may permit the party in possession to retain such 
possession upon giving bond, and further that the court may remove a re- 
ceiver and restore the property to the possession of the party from whom 
it was taken upon the giving of a like bond. This provision is not mandatory 
on the court to remove a receiver upon bond being tendered but merely 
leaves it to the discretion of the court. If the owner in possession can collect 
the rents at less cost than that of a receivership the court may put him under 
bond and allow him to manage the property and collect the rents even 
though the trust deed being foreclosed in the proceeding authorizes the 
appointment of a receiver. The court is not bound to follow the contract as 
the sole remedy.** 

Various statutes provide for the appointment of receivers in particular 
cases. Some of the most common are as follows: 


(1) liquidation of a business corporation—Chapter 32, Sections 157.87 
and 157.88; 

(2) liquidation of Not for Profit corporations—Chapter 32, Sections 
163a 54, 163a 55, 163a 56. 

(3) partnership accountings—Chapter 3, Section 343; 

(4) foreclosure of mechanics liens—Chapter 82, Section 12; 

(5) garnishment proceedings—Chapter 62, Section 24. 


Temporary Receivers 


A temporary receiver may be appointed in the discretion of the court 
where it appears that there is no adequate legal remedy and that it is neces- 
sary to protect or preserve the property involved during the course of the 
litigation. The property taken must be that of a party to the proceeding and 
notice of the application must be given unless it can be shown that extreme 
emergency exists or that it is impossible to serve notice.** The procedure in 
general is the same as in the case of injunctions. The application for a tem- 
porary receiver must be based upon the complaint, which must have been 
previously filed. If the complaint makes the proper allegations and is prop- 
erly verified a motion for temporary receiver may be made upon the basis 
of the complaint.*® 


* Walenti v. Krolik, 234 Ill. App. 407 (1st Dist. 1924). 

* Pearson v. Behrens, 350 Ill. App. 254, 112 N.E.2d 521 (2d Dist. 1953). 

* Chicago Title & Trust Co. v. Shriner, 308 Ill. App. 440, 32 N.E.2d 337 (1st Dist. 
1941); Quitman v. Dowd, 301 Ill. App. 403, 23 N.E.2d 207 (1st Dist. 1939). 

** McDougall Co. v. Woods, 247 Ill. App. 170 (1st Dist. 1928); Nathan C. Dow Co. 
v. Deist, 123 Ill. App. 364 (1st Dist. 1905). 

Sherman Park State Bank v. Loop Office Building Corp., 238 Ill. App. 450 (ist 
Dist. 1925). 
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The proper practice is to file a motion for appointment of a receiver 
pendente lite, supporting it by proper affidavits if necessary, and serve notice 
on opposing parties in accordance with motion procedure under the Civil 
Practice Act and the rules of court. Ordinarily, the appointment should not 
be made before answer is filed but in case of a showing of fraud or extreme 
emergency it may be made before the defendant has filed any pleadings.*® 

It is generally the rule that where a sworn answer is filed denying the al- 
legations of the complaint, a receiver will not be appointed unless the 
plaintiff overcomes these denials by satisfactory proof in support of his 
pleadings. 

In the case of most mortgage foreclosures there is a specific consent to 
the appointment of a receiver in the trust deed which will usually control 
although the court is not bound to follow such provision if some other pro- 
cedure appears more equitable. 


Appeal 


An appeal from an interlocutory order appointing a receiver is governed 
by Section 78 of the Civil Practice Act ®' which has been previously dis- 
cussed in connection with temporary injunction orders. An appeal will not 
lie from an order denying the appointment of a temporary receiver.°? 

The appellate court cannot determine the rights of the parties in the 
subject matter on such appeal but can only review the question as to whether 
the chancellor exercised proper discretion in granting the interlocutory 
order and whether such order was necessary to maintain the status quo or 
otherwise preserve the rights of the parties.® 

After an appeal is perfected the trial court no longer has the power 
under Section 54 of the Chancery Act to remove a receiver and restore the 
property to the party from whom it was taken, upon his giving bond, as this 
can be done only in a case pending before the lower court. 


Order Appointing a Receiver 


The order appointing a receiver should contain the provisions for bond 
or recite grounds for excusing bond, describe the property to be turned over, 
and should set forth with particularity the authority and duties of the re- 
ceiver. Since he is an officer of the court and can act only upon its orders, it 


® Nartzik v. Ehman, 191 Ill. App. 71 (1st Dist. 1914); Daley v. Nelson, 119 Ill. App. 
627 (1st Dist. 1905). 


Seyfarth v. Leonard, 316 Ill. App. 139, 44 N.E.2d 164 (1st Dist. 1942); Klass v. 
Yavitch, 302 Ill. App. 229, 23 N.E.2d 936 (1st Dist. 1939). 


"Tui. Rev. Srat., c. 110, § 202 (1953). 

*@ Fichenbaum v. State & Quincy Bldg. Corp., 295 Ill. App. 617, 15 N.E.2d 50 (1st 
Dist. 1938). 

*® McDougall Co. v. Woods, 247 Ill. App. 170 (1st Dist. 1928). 


* People v. Pam, 276 Ill. 181, 114 N.E. 504 (1916); Cowdery v. Northern Trust 
Co., 321 Ill. App. 243, 53 N.E.2d 43 (1st Dist. 1944). 
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is obvious that his directions must be specific and his duties clearly defined. 
Normally, there should be no determination of the final rights of the parties 
nor other extraneous matter in the order appointing a temporary receiver. 

The question as to who is eligible for such appointment is again one for 
the court but certain persons, owing to their positions, are not competent to 
act. A party to the proceedings is ineligible unless all of the parties agree to 
the contrary. A master in chancery or other officer of the court is normally 
not a proper candidate nor is anyone having an interest in the outcome of 
the suit or who is in a position inconsistent with complete impartiality.” If, 
however, such appointment even though erroneous was otherwise harmless, 
it is not reversible error. In other words, someone has to be hurt before a 
court of appeal will worry much about a failure to follow strictly all the 
rules. 

These general principles apply to both temporary and permanent re- 
ceivers, and local rules of court frequently spell out the necessary details, 
sometimes to the extent of maintaining a list of those eligible for such ap- 
pointment including individuals, trust companies, and other qualified corpo- 
rations. 

While the term “temporary” is used frequently, indicating that a 
permanent receiver will follow, actually all receivers are temporary or at 
least are intended to be. A permanent receiver is permanent only to the ex- 
tent of the litigation itself. Normally, the end of the litigation should bring 
an end to the receivership, and therefore the word “permanent” would 
mean only for the full term of the litigation, which would be the same as 
“pendente lite,” which usually means temporary. Hence, it seems more sen- 
sible to consider them as just plain receivers and not bother with distinctions 
as to terminology. Calling them something special does not change things; 
all receivers are special, being limited to the authority given them in the 
particular situation. 

A distinction possibly should be made between receivers pendente lite 
and receivers after judgment. The latter are sometimes appointed to carry 
out the terms of the decree, to preserve property pending appeal, to distri- 
bute assets in creditors’ suits, and in other special cases where something re- 
mains to be done after entry of the order of court determining the issues.® 
Here again it should not make much difference what terminology is used. 

As to the tenure of office, there is little to be said beyond what has al- 
ready been indicated. The receiver serves as long as ordered by the court and 
until his final report is approved, unless he dies, resigns, or gets fired for mis- 
conduct. In case of vacancy, the court can appoint a successor, and the terms 
and conditions can be changed any time while the court retains jurisdiction. 


*® Benneson v. Bill, 62 Ill. 408 (1872); Briggs v. Reynolds, 176 Ill. App. 420 (3d 
Dist. 1912). 
% 1 CrarK, Receivers, c. VII (1918). 














SPRING ] INJUNCTIONS 91 


Duties of the Receiver 


His duties primarily are to follow the orders of the court appointing 
him, and his possession of the property is that of the court. The property 
taken by him pursuant to such order is of course taken as it then exists, sub- 
ject to valid existing liens, tenants rights, etc. His possession is not adverse to 
any of the parties of interest but is merely that of a stakeholder.®7 

It is the duty of the receiver to take possession of the property covered 
by the court order and anyone who refuses to turn over such property when 
ordered to do so by the court can be punished for contempt of court.®* 

While a receiver may sue and be sued in his official capacity, there are 
certain restrictions, and in most cases it is necessary to get specific permis- 
sion of the court appointing him. Section 30 of the Civil Practice Act  pro- 
vides that every receiver of any property “may be sued in respect of any 
act or transaction of his in carrying on the business connected with such 
property, without the previous leave of the court in which such receiver 
was appointed; but such suit shall be subject to the general equity jurisdic- 
tion of the court in which such receiver was appointed, so far as the same 
shall be necessary to the ends of justice.” Careful reading of this will in- 
dicate that this is not blanket authority to sue receivers in general, but rather 
is limited to the business operations of the receiver. This statute has no ap- 
plication to claims of title to receivership property or to the allowance or 
adjustment of claims arising prior to the receivership. Claims against the 
receiver or the property in his possession must be adjudicated by the court 
appointing him, and he cannot be sued in such cases without consent of the 
court nor can he be sued in connection with any other matter not specifically 
covered by the above statute, 1°° without permission of court. 

He should also also have specific authority from the appointing court 
to commence a suit, especially if it is an important one, but such authority 
may be implied from the original order of appointment if it is broad enough; 
for example, authority to wind up the affairs of a corporation, including 
collection of its debts, would include authority to sue persons owing the 
corporation without special authority from the court.!% 

A suit against a receiver is in the nature of a proceeding in rem against 
the property he holds and is not a proceeding against him personally. A 
judgment recovered against him as receiver is payable only from the assets 
in his hands and under the control of the court which appointed him.1% 


* Bright v. Riedy, 243 Ill. App. 314 (1st Dist. 1927). 

* Tegtmeyer v. Tegtmeyer, 292 Ill. App. 434, 11 N.E.2d 657 (1st Dist. 1937). 

* Iu. Rev. Srat., c. 110, § 154 (1953). 

1 vans v. Illinois Surety Co., 319 Ill. 105, 149 N.E. 802 (1925); Kneisel v. Ursus 
Motor Co., 316 Ill. 336, 147 N.E. 243 (1925). 

1 Peabody v. Water-Works Co., 184 Ill. 625, 56 N.E. 957 (1900). 

1® Goff v. Will County National Bldg. Corp., 311 Ill. App. 207, 35 N.E.2d 718 (2d 
Dist. 1941). 
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This does not mean that the receiver or his sureties may not be personally 
liable in case of his misconduct. 


Reports and Discharge 


Upon the termination of his duties, or from time to time during his 
tenure, if required, a receiver is bound to report in full as to his official acts, 
and the approval of his final report is a necessary condition to his discharge 
and the release of his sureties. His intermediate reports will be subject to 
scrutiny on final hearing unless they have been previously approved as final 
to a certain date by the court. This should only be done in case of current 
reports after full hearing.1® 

His reports, particularly the final report, will, or should be, carefully 
examined by the court even in the absence of objections,!°* although if there 
is sufficient information before the court it may not be necessary to intro- 
duce testimony as to receiver’s fees requested in the report. 

The receivership property is chargeable with the necessary expenses in- 
curred in taking care of it, including receiver’s fees and fees for his solicitor. 
A purchaser of receivership property takes it subject to such expenses and 
should be careful to check the court records as to any unpaid fees or ex- 
penses,1°6 

In fixing fees for the receiver and his solicitor the court has considerable 
discretion but since many such cases are appealed it is well to have evidence 
introduced in some detail indicating the amount and value of the services, 
the size of the estate handled, results of litigation, competency of manage- 
ment, etc. 

In cases where a receiver has been wrongfully appointed or where the 
plaintiff has dismissed his suit, after the appointment of a receiver, the costs, 
including receiver’s fees, are chargeable against the plaintiff. It has been held 
that the fees of a receiver, and also his solicitor’s fees, fall within the mean- 
ing of the term “costs” as used in Section 18 of the Costs Statute 1°? and that 
it is proper for the court to assess the same as costs where the plaintiff dis- 
misses his suit or where the defendant obtains dismissal for want of prosecu- 
tion,18 

Actions on receivers’ bonds and subrogation rights of sureties in cases 
of defalcation or misconduct on the part of receivers are separate actions 
and, therefore, have not been discussed, nor has this discussion included 
special matters such as bank receiverships, bankruptcy matters and other re- 


8 Steele v. Ruprecht, 147 Ill. App. 646 (1st Dist. 1909). 

1 Standish v. Musgrove, 223 Ill. 500, 79 N.E. 161 (1906). 

1% McLane v. Romano, 322 Ill. App. 700, 54 N.E.2d 715 (1st Dist. 1944). 

6 Knickerbocker v. McKindley Coal Co., 172 Ill. 535, 50 N.E. 330 (1898). 

7 Trt. Rev. Stat., c. 33, § 18 (1953). 

8 Rice Co. v. McJohn, 244 Ill. 264, 91 N.E. 448 (1910); Burrows v. Merrifield, 243 
Ill. 362, 90 N.E. 750 (1909). 
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ceiverships under federal statutes. Space limitations have prevented con- 
sidering business operations on the part of receivers, issuance of receivers’ 
certificates, and various other special matters. 














REPRESENTATIVE ACTIONS 
AND PROCEEDINGS 


BY JACOB LOGAN FOXx * 


HISTORICAL CONSIDERATIONS 


THE USE OF CLASS or representative actions or defenses involves an 
exception to the rigid requirements of the early common law that all per- 
sons having an interest in the subject matter of a suit must be made parties 
by name. Presence by representation only is incompatible with the concept 
of the early law that one is not bound by a judgment rendered in a suit in 
which he is not designated as a party and as to which he has not been served 
with process.! 

The principle that one may be bound by representation is an evolu- 
tion of procedural law attained through court decisions, although it has be- 
come crystallized into statutory law in many codes, including the Federal 
Rules of Civil Procedure. The early rule in chancery was that in order to 
accomplish that complete justice for which equity forms were originally de- 
vised all interested persons must be joined in the proceeding. Where it was 
impossible or highly impracticable to get all of the interested persons before 
the court in one proceeding, necessity required that some device be adopted 
to secure the end of determining the rights of the litigants as expeditiously 
as possible under such circumstances. Lord Chancellor Hardwicke is gener- 
ally recognized as the first judge to tolerate this relaxation of the ancient 
requirement that all interested in the subject matter of the action be named 
as parties. Lord Eldon extended this doctrine.” 

In considering these early relaxations, it was recognized by the chancel- 
lor that where the number of interested parties was so great that joinder 
by name was impracticable, or where, if a large number of parties were 
joined, the abatement of the suit as to any of them by death or otherwise 
would prevent a decree, or where joinder was impossible because certain of 
the necessary parties were not subject to the jurisdiction of the court, a 
class action resulted in a close approximation of justice.’ 


* JACOB LOGAN FOX. Pbh.B. 1911, J.D. 1913, University of Chicago; 
presently a member of the firm of Brown, Fox, Blumberg & Markheim, 
of Chicago. 


1Hansberry v. Lee, 311 U.S. 32, 61 Sup. Ct. 115 (1940), reversing, 372 Ill. 369, 24 
N.E.2d 37 (1939). 

* Hale v. Hale, 146 Ill. 227, 33 N.E. 858 (1893); Cockburn v. Thompson, 16 Ves. Jr. 
321; Lorp CAMPBELL’s LirE oF ELDON, 467; 1 MontacuE, DicEst oF PLEADING AND Equity, 
57 (1824). 

* City of London v. Richmond, 2 Vern. 421; Quintine v. Yard, 1 Eq. Cas. Abr. 74, 21 
Eng. Repr. 886. 
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Following the earlier applications of these exceptions to the requirement 
of personal joinder, in the interest of convenience and expedition, the doc- 
trine of representation has been adopted by decision or statute in every 
court of England and Canada, in the various state jurisdictions, and in the 
Federal Rules of Civil Procedure. It is noteworthy, however, that in Illinois 
the matter is governed by case law. Neither in the present nor the past IIli- 
nois practice acts, nor in the rules adopted by the Supreme Court of Illinois 
pursuant thereto, are there any references to class representation as a statu- 
tory rule of practice. 

In Illinois cases it was established early, that with the adoption of the 
Chancery Acct in Illinois, English chancery procedures and practice became, 
by court interpretation, a part of the Illinois general law of chancery prac- 
tice.4 

Perhaps the most cited statement of the rules governing the propriety 
of class or representative suits is that contained in Story’s monumental work 
on equity pleadings.® 

Although the desirability and convenience of this procedure has now 
been firmly established in the law, and its uses are being continually extended 
as new causes of action and remedies for their enforcement arise, there are 
still many areas of disagreement among the courts as to when such actions 
are maintainable. Briefly, the class suit presents a practical opportunity for 
a group of persons having a common interest in the protection of their 
rights to enforce their remedies or to assert or challenge a claimed right, in 
a single action at a minimum of expense and effort. 

The manifold and expanding use of this procedure in recent years at- 
tests to its merit and popularity. Rule 23 of the Federal Rules of Civil Pro- 
cedure, following an earlier provision of the Federal Equity Rules, epitomizes 
the essence of the law generally throughout the United States, subject to 
local limitations. The rule provides, in essence, that if persons constituting a 
class are so numerous as to make it impracticable to bring them all before 
the court, such one or more of them as will fairly insure the adequate 
representation of all may, on behalf of all, sue or be sued when the character 
of the right sought to be enforced for or against the class is (1) joint or 
common or secondary in the sense that the owner of the primary right re- 
fuses to enforce it; (2) several and the object of the action is the adjudica- 


‘Supervisors of Fulton County v Mississippi & Wab. R.R. Co., 21 Ill. 338 (1859); 
Mahar v. O’Hara, 4 Gilm. 424 (1847); Martin v. Dryden, 1 Gilm. 187 (1844). 


5 Story, Equity Pieapincs, 102 (10th ed. 1891) as follows: “the most usual cases 
arranging themselves under this head of exceptions are, (1) where the question is one 
of a common or general interest, and one or more sue, or defend for the benefit of the 
whole; (2) where the parties form a voluntary association for public or private purposes, 
and those, who sue, or defend, may fairly be presumed to represent the rights and inter- 
ests of the whole; (3) where the parties are very numerous, and although they have, or 
may have separate, distinct interests; yet it is impracticable to bring them all before the 
court.” 
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tion of claims which may affect specific property involved; or (3) several 
and there is a common question of law or fact affecting the several rights 
and a common relief is sought. 

The subject of this article, for the most part, involves suits brought by 
a member of a class on behalf of an entire class. This concerns the plaintiff’s 
side of litigation. The principles and rules justifying and governing such 
representation, however, are equally applicable and controlling where a class 
member is joined as a defendant to represent the entire class for the same 
reasons of convenience and expediency as sustain representation by a named 
plaintiff. This explains the references hereinafter made, both in the text and 
in the appended citations, to the defensive aspect of the problem. 


FUNCTIONS OF THE PROCEDURE GENERALLY 


It is well at the juncture to point out briefly, the uses to which the 
technique of class or representative actions have been put, such as: a suit 
brought by creditors of a corporation on behalf of themselves and other 
creditors under various Illinois statutes to recover unpaid stock subscriptions 
or statutory liabilities arising from the purchase of stock;® an action in which 
remaindermen in esse are represented by living members of the same class 
who are parties to the suit;7 a suit by taxpayers to enjoin enforcement of 
statutes or city ordinances where the absent taxpayers are represented by one 
or more suing in their behalf; ® an action by policy holders in an insurance 
company organized under the assessment plan, for accounting against de- 
faulting officers as trustees;® an action by an Indian acting on behalf of 
other Indians as wards of the United States Government to enforce rights 
accorded to Indians generally by federal statutes; 1° an action by members of 
a lodge or society to enforce a constructive trust of real estate claimed to be 
owned by the society; 1! a suit by property owners acting on behalf of 
themselves and others who are assessed for special assessments, to compel a 
distribution of the surplus in the special assessment fund by the collecting 
municipality; 1? a suit by unpaid employees to recover under the Fair Labor 
Standards Act; 1° a suit by persons claiming treble damages under the federal 
antitrust acts; !4 an original statutory proceeding to review a cease and desist 
order against a trade association where a small number of representatives of 
the group are made respondents and the order binds the entire member- 


* Low v. Buchanan, 94 Ill. 76 (1879). 

™ Wolf v. Uhlemann, 325 Ill. 165, 156 N.E. 334 (1927). 

® City of Chicago v. Collins, 175 Ill. 445, 51 N.E. 907 (1898). 

® Winger v. Chicago Bank & Trust Co., 394 Ill. 94, 67 N.E.2d 265 (1946). 
United States v. Old Settlers, 148 U.S. 427, 13 Sup. Ct. 650 (1892). 

™ Guilfoil v. Arthur, 158 Ill. 600, 41 N.E. 1009 (1895). 

” Flanagan v. City of Chicago, 311 Ill. App. 135, 35 N.E.2d 545 (1st Dist. 1941). 
8 Saxton v. W. S. Askew Co., 35 Fed. Supp. 519 (N.D. Ga. 1940). 

* Weeks v. Bareco Oil Co., 125 F.2d 84 (7th Cir. 1941). 
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ship; 15 a suit by the depositors of an Illinois state bank to enforce the con- 
stitutional super-added liabilities of the shareholders."® 

We shall hereafter describe at greater length others of the more com- 
mon types of representative suits. 

In recent years there has been an unprecedented increase in federal and 
state regulatory legislation, much of which provides remedies for persons 
aggrieved by violations of the prohibited or regulated acts. In many cases 
the remedy available to each aggrieved person involves a comparatively small 
sum, rendering it impracticable for a single person or group of persons to 
finance extended litigation to obtain relief for their respective wrongs. Also, 
with the vast increase in transactions involving securities and the increase 
in land and property taxation, the remedial problems of persons involved in 
these transactions as security holders or taxpayers can be most effectively 
treated in actions brought on behalf of large groups having a common inter- 
est in the transactions and the enforcement of the remedies, and having the 
means to obtain adequate redress. On the other hand, to permit a small group 
of interested and diligent persons, having in mind perhaps incidental ad- 
vantages which do not accrue to the class as a whole, whose activities are 
not supervised by the real parties in interest, to manage the enforcement of 
these remedies can result in serious miscarriage of justice. It is for these 
reasons that representation by a few on behalf of the many as a device to 
conclude the rights of the absent parties, must be regarded by the courts as 
conduct requiring close and vigilant scrutiny, and as a technique which 
should be resorted to only when complete justice to all interested parties 
will follow from its application. Each situation must be carefully analyzed 
and considered from the viewpoint of the entire class, and general defini- 
tions as to the right of the named party to bring the action must give way 
to particular circumstances. Where the right to proceed is doubtful, permis- 
sion will generally be refused. 


PROPRIETY OF CLASS ACTIONS AND 
LIMITATIONS ON THEIR USE 


General Principles Governing the Use of Class Actions 


The device of class representation is, generally speaking, proper when 
one or more persons sue or defend in a proceeding on behalf of a class of 
numerous persons having common interests both in the subject matter and 
in the remedy, provided the members of the class having such common inter- 
ests have no adverse interests among themselves. Inasmuch as the nature of 
class representation is essentially equitable, the representative party being re- 
garded as a quasi-trustee for the represented parties, the use of the class 


% Chamber of Commerce v. Federal Trade Commission, 13 F.2d 673 (8th Cir. 1926). 
Leonard v. Bye, 361 Ill. 185, 197 N.E. 546 (1935); Golden v. Cervenka, 278 Ill. 409, 
116 N.E. 273 (1917). 


Sn me 
ADLER 
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representation technique is limited to courts of equity and there can be no 
class or representative suits in law actions.17 

The courts have not precisely defined the elements of similarity or 
identity of interest in remedy and in cause of action in order to constitute a 
class either to assert a remedy or to challenge a right, although there have 
been many attempts made by courts and text writers so to do.!® Perhaps the 
simplest and most practical statement of the requirements is, that in order to 
render appropriate the representation of absent parties, the named parties 
must satisfy the court that the interests of the absent parties both in the cause 
of action and in the recovery are common and similar and that the rights of 
the absent parties will be adequately, efficiently, and completely protected 
by the representing party. 

A possible classification which has the virtue of inclusiveness but is 
hardly definitive is: (1) mandatory class actions, that is to say, actions which 
by statute or constitution are required to be brought on behalf of a class, 
and (2) permissive class actions where the court in each instance determines 
that in the interest of effecting justice in a practical way a class action is 
appropriate. In the first classification are those instances where a statute or 
constitutional provision creates a right or establishes a remedy and vests the 
same in a class and not in the individual members of the class. In such cases 
the only method of enforcing the remedy is either by a suit brought by all 
of the members of the class, or by a suit brought by some of the members 
of the class on behalf of all of the members.?9 

In the permissive type of class actions the courts and text writers have 
laid down many general principles which guide in the determination of 


* Winger v. Chicago Bank and Trust Co., 394 Ill. 94, 67 N.E.2d 265 (1946); Arthur 
Rubloff & Co. v. Leaf, 347 Ill. App. 191, 106 N.E.2d 735 (1st Dist. 1952). 

*®See Moore & Cohn, Federal Class Actions, 32 Itt. L. Rev. 307, 314 (1937) where 
the author classifies class actions into three groups: (1) the true class suit, one wherein 
but for the class action device the joinder of all interested persons would be essential, 
such as a suit by or against representatives of an unincorporated association, or actions 
to enforce the statutory liability of bank stockholders; (2) the hybrid class action, one 
in which the class has a mutuality of interest in the questions involved but the rights of 
the members of the class are several, such as a creditors bill for the appointment of a re- 
ceiver; (3) the spurious class suit, a permissive joinder device in which there is a common 
question of law or fact, such as suits against a railroad for negligently setting fire to 
property brought by several property owners on behalf of all who have been injured. 
See also, Gordon, The Common Question Class Suit Under the Federal Rules and in 
Illinois, 42 Tut. L. Rev. 518 (1947). 

* Tri. Rev. Srat., c. 16%, § 11; c. 32, § 157.42(g) (1953). Albert Pick & Co. v. 
Warshauer, 244 Ill. App. 56 (1st Dist. 1927); Aiken v. Insull, 122 F.2d 746 (7th Cir. 
1941). 

The Illinois Corporation Act provides that the directors of a corporation which 
carries on business after the filing of a statement of intent to dissolve “shall be jointly 
and severally liable to the creditors of such corporation for all debts and liabilities of the 
corporation incurred in so carrying on its business.” This liability can only be enforced 
by all the creditors acting jointly or by less than all of the creditors in a class action, 
Aiken v. Insull, supra, where the court said at page 754 “. . . a suit to enforce the lia- 
bility must be brought by one or more creditors on behalf of all creditors.” 
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whether a class suit is proper. In many cases the application of these princi- 
ples is simple; in others, as we shall hereafter see, it is difficult to determine 
whether the facts bring the case within the stated principles. Generally, the 
action is available to any class of persons who have common rights requir- 
ing protection in equity, who have an identity of interest in the subject 
matter of the action as well as the remedy, and whose rights will be ade- 
quately, efficiently, and honestly protected in a class action. Where the con- 
ditions are met, the final decree in the action will be res judicata of all of 
those rights.?° 


Limitations on Maintenance of Class Actions 


There is one basic limitation which must be borne in mind in the 
determination of whether a class action lies, that is, that representation of 
a class by one or more persons of that class will never be permitted where 
as a result of diversity of interest among the members of the class complete 
justice will be denied to any of its members. If any of the members have 
rights or interests which might be inadequately or unfairly dealt with be- 
cause of the difference in probable interest between members of the class, 
class action will never lie.?? 

Where a class suit is brought and proceeds to decree in a situation where 
there are adverse interests within the class, one who took no part in the 
proceeding can, in a subsequent proceeding, question the qualification of 
the representing party to act for him and refuse to be bound by the decree.?? 

There have been a number of instances where the right to maintain a 
class suit has been denied because one or more of the elements which we 
have previously discussed as requisite to the maintenance of such a suit, are 
absent. Typical of such instances are the following: 


° Groves v. Farmers State Bank, 368 Ill. 35, 12 N.E.2d 618 (1937); Leonard v. Bye, 
361 Ill. 185, 197 N.E. 546 (1935); Guilfoil v. Arthur, 158 Ill. 600, 41 N.E. 1009 (1895); 
Babka Plastering Co. v. City State Bank of Chicago, 264 Ill. App. 142 (1st Dist. 1931), 
(cert. denied by Illinois Supreme Court). 

The rule was exceedingly well set forth in the opinion in Babka Plastering Co. v. 
City State Bank of Chicago, supra, at page 153, as follows: “We have carefully con- 
sidered the argument of counsel but are compelled to the conclusion that the conten- 
tion of the appellants cannot be sustained and that the great weight of authority holds 
that when one creditor sues on behalf of all other creditors the represented creditors are 
as much before the court as the one creditor suing, and are equally bound by the de- 
cree, as each creditor has an identity of interest in the questions involved, in the relief 
sought, in the fund to be collected and the rights of each must be considered in making 
an equitable apportionment; that where the parties interested are numerous and the suit 
is for an object common to them all, some of the body may maintain a bill on behalf 
of themselves and of- others.” 

1State Life Ins. Co. v. Board of Education, 394 Ill. 301, 68 N.E.2d 525 (1946); 
Oglesby v. Springfield Marine Bank, 385 Ill. 414, 52 N.E.2d 1000 (1944); People v. 
C.B.&Q.R.R. Co., 247 Ill. 340, 93 N.E. 422 (1910). 

* Hansberry v. Lee, 311 U.S. 32, 61 Sup. Cr. 115 (1940), reversing, 372 Ill. 369, 24 
N.E.2d 37 (1939); Oppenheimer v. Cassidy, 345 Ill. App. 212, 102 N.E.2d 678 (1st Dist. 
1951). 
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Suits to enjoin collection of Illinois Retailers’ Occupation Tax. Suits by 
taxpayers on behalf of themselves and other taxpayers having similar occupa- 
tions to enjoin the Director of Finance of Illinois from collecting occupa- 
tion taxes based on receipts from such similar occupations, and for an ac- 
counting and refund of taxes wrongfully collected are not maintainable, re- 
gardless of the fact that all the persons within the class are engaged in the 
same occupation and all of them have a common interest in the remedy 
sought to be enforced. In such suits while the remedial quality is common, 
there is no community of interest either in any fund or in the right of re- 
covery. Each of the members of the class must prove separate and distinct 
transactions in order to recover, and no member of the class has any interest 
in the cause of action belonging to any other member.”? 

Suits to recover interests in a fund where the rights of the asserted 
parties are not common. Where the claims of various persons alleged to 
constitute a class are distinct, unconnected, and independent, although made 
against a single person or against a single fund, the class action is not main- 
tainable.*4 

Suits based on causes of action for fraud and deceit involving separate 
fraudulent transactions. The question as to whether a class suit may be main- 
tained where relief is predicated on fraud and deceit involves some difficulty. 
The varied expressions of the courts might indicate contradictory holdings, 
unless the statements are viewed in the light of the particular facts involved. 
This results from the fact that in any given case the court may discuss only 
one segment of the problem. When all of the factors involved are integrated 
the cases are essentially reconcilable. Where numerous claimants rely on 
individual and separate fraudulent representations a class suit does not lie.?® 


Peoples Store of Roseland v. McKibbin, 379 Ill. 148, 39 N.E.2d 995 (1942); 
Material Service Corp. v. McKibbin, 380 Ill. 226, 43 N.E.2d 939 (1942). If these suits had 
involved only a basic attack on the validity of the Act and merely sought an injunction 
against its enforcement, a class action in principle should be upheld. In the cases cited, 
no such factor of single common interest was present. 


Newberry Library v. Board of Education, 387 Ill. 85, 55 N.E.2d 147 (1944); 
Bickford’s Inc. v. Federal Reserve Bank of New York, 5 Fed. Supp. 875 (S.D. N.Y. 1933). 
In the Bickford’s case, supra, the object of the class suit was to impress a trust in favor 
of a class, in a fund before the court. The court, in denying the right to maintain the 
class action said, at page 877: “A fair test of the right to maintain a class suit is whether 
a decree would be binding on absent persons said to be members of the class. In a true 
class suit the decree is binding on such persons. Supreme Tribe of Ben-Hur v. Cauble, 
255 US. 356, 41 S. Ct. 338, 65 L. Ed. 673; Hartford Life Insurance Co. v. Ibs, supra; 
Motley v. Southern Ry. Co. (C.C.) 184 F. 956; Morton v. New Orleans R. Co., 79 Ala. 
590, 610. Here it is plain, I think, that a decree against the plaintiff would not be res ad- 
judicata against other depositors of checks. Their rights are separate and independent; 
they might succeed after the plaintiff had failed.” 

> Railway Express Agency v. Jones, 106 F.2d 341 (7th Cir. 1939). In such cases the 
basic difficulty is not only that each claim is legally distinct, but even an identical false 
representation may affect two individuals differently. It may be interpreted differently 
or it may be relied on in one instance and disregarded in the other. The test is whether 
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Where there are separate and distinct acts of fraud a member of the de- 
frauded group cannot maintain a suit on behalf of all who are defrauded to 
rescind the separate transactions. In such case the separate acts of fraud prac- 
ticed upon the several members of the group constitute distinct causes of 
action. Even in the case of a common fraud the right to disaffirm is an indi- 
vidual and personal right, and some of the parties may be unwilling to dis- 
affirm, preferring to stand by the bargain and possibly to sue for damages.?® 


Class Representation by Named Trustees Acting For Security Holders 


The principle of conventional class representation devised to eliminate 
the intolerable burden or impracticability of joining numerous parties who 
are adequately represented in a suit, must be distinguished from contractual 
representation of a class by a trustee, which is likewise sanctioned by the 
courts. The most common example of the latter is the case of a trustee 
of a bond issue representing numerous bondholders pursuant to a provision 
of the trust deed which vests the right of foreclosure or other action in the 
trustee. In such instances the bondholders are neither necessary nor proper 
parties and may be permitted to intervene only on a showing of fraud, ne- 
glect, or other misfeasance on the part of the trustee.?7 

Where, however such a trustee, representing numerous beneficiaries, is 
guilty of improprieties and a bill is filed by one of the beneficiaries to secure 
redress, as for example to remove the trustee and appoint a successor, the 
doctrine of conventional class representation becomes pertinent and suit may 
be filed by one or more beneficiaries on behalf of all other beneficiaries 
similarly concerned. Trust deeds do not ordinarily provide for class repre- 


the members of the alleged class have a common or general right and interest in the sub- 
ject matter and the results sought. The decree must be binding as well upon the absent as 
the named plaintiffs. If the decree will not be res judicata, precluding all claimants, the 
class action cannot be sustained. This does not mean that each member of the class must 
have an identical financial interest. For example, if a single act of fraud by the defendant 
was a common cause of separate injury to each of the claimants, a class action may be 
sustainable to enforce a common right, as, for example, to impound the fund which the 
defendant acquired as a result of the fraud, and then in supplementary proceedings the 
members of the class may enter the suit to establish their separate and individual ac- 
counts. (Kimbrough v. Parker, 344 Ill. App. 483, 101 N.E.2d 617 [1st Dist. 1951]). The 
Kimbrough case goes as far as permissible in permitting a class suit in this type of ac- 
tion. The sustaining elements were well expressed by the court at page 486: “There is a 
common fund from which contributions are to be returned. The contributions are of 
small amounts. The inducements were substantially the same for all contestants since 
there were no personal solicitations. The issues between all contestants and defendants 
are the same. There are no actual or potential conflicts of interest. The five plaintiffs are 
fairly representative and have fairly presented contestants’ side of the common issues.” 

*®Tangson v. Goldberg, 373 Ill. 297, 26 N.E.2d 111 (1940); Feterston v. National 
Republic Bancorporation, 280 Ill. App. 151 (1st Dist. 1935). 

77Dillon v. Elmore, 361 Ill. 356, 198 N.E. 128 (1935); Angevine v. City of Sesser, 
39 F. Supp. 498 (E.D. Ill. 1941) (opinion by Judge Lindley); Firebaugh v. Traff, 353 Ill. 
82, 186 N.E. 526 (1933). 
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sentation in such a contingency, but the law of class representation supplies 
the omission.”® 


TYPICAL CASES FOR THE APPLICATION OF CLASS ACTION 
PROCEDURE 


Although the variety of situations in which class actions or defenses are 
maintainable is limited only by the extent to which human endeavor is con- 
tinually creating wrongs which require remedial action, a number of typical 
situations may well be considered here, in order to extract the applicable 
principles of law governing the use of this procedure as the courts have 
enunciated these principles. 

Taxpayers suits to enjoin the collection of illegally levied taxes. In class 
actions filed by a taxpayer, or group of taxpayers similarly situated, to en- 
join the levy and collection of illegal taxes the community of interest, both 
in the remedy and in the right, has been held to be sufficient, to permit the 
maintenance of a class suit.?® 


In the case of White v. Macqueen, 360 Ill. 236, 195 N.E. 832 (1935), the doctrine 
received dual application. The court disposed of the objection that the plaintiff had 
failed to join the numerous other beneficiaries by pointing out that the omitted persons 
were sufficiently represented by the actual plaintiffs or defendants, respectively, to serve 
the ends of justice. The following language from the Macqueen case at page 243 is il- 
luminating on this entire subject: “We will consider first the question whether there is 
a lack of necessary parties. The general rule is that all persons interested in the subject 
matter of a suit should be made parties thereto, and that when foreclosure of a mortgage 
or trust deed is sought the cestuis que trustent, as well as the trustee, should be made 
parties. To this rule there are, however, two well established exceptions. The first is 
where the absent parties are properly represented. In such a case it is sufficient to make 
such representatives parties to the suit. A trustee under a trust deed represents the 
interest of the bondholders, and he is made party to a suit affecting such interest they 
are as much bound by the decree rendered in the suit as if they were individually made 
parties thereto, for the reason that their interests receive actual and efficient protection. 
(Hale v. Hale, 146 Ill. 227; Jones on Corporate Bonds and Mortgages, sec. 398.) Another 
exception to the general rule arises where the beneficiaries are very numerous, so that 
the delay and expense of bringing them in becomes oppressive and burdensome. In such 
case they will not be deemed necessary parties where the trustee representing them is 
made party. Story in his Equity Pleading, section 150, refers to the statement of Lord 
Redesdale, that where, by reason of the number of persons represented by a trustee, 
there is great impracticability in making such persons parties, that fact itself constitutes 
sufficient ground for dispensing with them as such. ... We are of the opinion that this 
case falls within the exception to the general rule of equity pleading. Here appellants 
Hamel and White filed a bill in their own behalf and on behalf of all other bondholders 
who might join the suit, while appellee, Macqueen, as trustee under the trust deed, repre- 
sents the bondholders not parties complainant and is a party individually as an owner 
of bonds.” 


» People v. Clark, 296 Ill. 46, 129 N.E. 583 (1920); Lee v. City of Casey, 269 Ill. 604, 
109 N.E. 1062 (1915); Knopf v. First National Bank of Chicago, 173 Ill. 331, 50 N.E. 
660 (1898). The theory upon which there is a community of right and remedy in the 
taxpayers suits is thus expressed by Mr. Justice Cartwright in the Knopf case at page 333: 
“The claim is, that no person or collection of persons, short of the entire body of tax- 
payers, has a right to restrain the extension of the whole tax, and that complainant and 
its stockholders should not be allowed to litigate the grievances of other tax-payers who 
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Suits of state bank creditors to enforce the constitutional liability of 
bank stockholders to creditors. The early Illinois law posited the liability 
of shareholders of state banks to its creditors on the theory that all of the 
liabilities constitute a single fund recoverable by the creditors jointly. This 
theory has been abandoned, and the present concept is that these liabilities 
are individual liabilities to each of the creditors, and that the creditors’ in- 
terests in the funds are such that it is necessary for a court of equity to ap- 
point a receiver to hold the fund and to adjust the interests and distribute 
the recoveries in one suit.°® Because of the necessity for a receiver and the 
adjustments of the interests in the fund and its distribution to a numerous 
group of persons, class action is imperative. 

Suits by taxpayers to restrain the enforcement of a city ordinance or 
state statute claimed to be void. Where an attempt is made by the officers 
of the state or municipality to enforce a city ordinance or state statute 
claimed to be void, the taxpayers who have an interest in the funds which 
will be illegally expended in the process of the administration of the chal- 
lenged law, have their remedy in a class suit. In such instance there is a 
common right in the tax collections and a common right in the remedy, as 
well as an identity of facts upon which the remedy is based.** 

Suits by members of a voluntary association to restrain the enforcement 
of a void by-law. Where members of a lodge or voluntary association are 
required to expend money to meet a charge levied by the directors of the 
association in violation of the rights of all of the members of the association, 
a class suit to restrain such action lies, inasmuch as there is a common inter- 


have not asked relief. It is true that in any suit to prevent the levy or collection of an 
illegal tax there is no privity or legal relation of common property or common right as 
between the tax-payers. The only common interests between them is in the question at 
issue, and in the fact that all are injured by the same wrongful and illegal act of levying 
the tax. This is just as true when several tax-payers join or if the whole body of tax- 
payers should unite in a bill. The right of each one is individual and separate, but the 
common relation has been deemed sufficient to authorize the exercise of the power of 
equity either where the suit is by a number of tax-payers on behalf of themselves and 
others similarly situated, or by one suing on behalf of all others, or even where the suit 
is by one suing for himself alone, where the effect would be to settle the rights of all. 
In this case the suit is to maintain the rights of the stockholders, but the necessary effect 
is to determine the right of every tax-payer in the district, and it would be an irrelevant 
distinction that the bill does not, in set phrase, purport to be on behalf of all others 
having individual and separate interests of the same character. In a case where a proposed 
tax is illegal, complete relief may be given to thousands of tax-payers by one decree, 
which would otherwise require an indefinite number of suits by different tax-payers 
who all have the same remedial right and where the threatened tax would be an injury 
to all alike. It is the only method of doing substantial justice by relieving the whole 
body of tax-payers, where each of them must otherwise maintain an action at the same 
time and on the same ground.” 

* Leonard v. Bye, 361 Ill. 185, 197 N.E. 546 (1935); Golden v. Cervenka, 278 Ill. 409, 
116 NE. 273 (1917); Babka v. Plastering Co. v. City State Bank, 264 Ill. App. 142 (Ist 
Dist. 1931); Compare, Queenan v. Palmer, 117 Ill. 619, 7 N.E. 613 (1886). 

™ People ex rel. Furlong v. Election Commissioners of Chicago, 404 Ill. 326, 88 N.E. 
2d 864 (1949); City of Chicago v. Collins, 175 Ill. 445, 51 N.E. 907 (1898). 











104 CHANCERY PROCEDURE IN ILLINOIS — [Vo . 1954 


est in the remedy and in the cause of action and an identity of the facts 
upon which the cause of action is based.*? 

Suits to compel the restoration of funds or property diverted by officers 
of a voluntary association or a corporation. The members of a voluntary 
association having an interest in the association’s funds, have a common right 
to protection against the diversion of the funds which will sustain a class 
suit for that purpose against the officers who are alleged to have committed 
the diversion.®* Similarly where a corporation refuses to bring proceedings 
to restore diversions of its assets by officers or other persons, a class suit is 
maintainable by shareholders of the corporation to enforce their derivative 
rights against the persons responsible for such diversions. 

Suit by property owners to obtain an accounting of unexpended funds 
collected for the purpose of building or maintaining a public improvement. 
A class suit by the owners of private property who have been assessed to pay 
the cost of constructing a public improvement, to compel an accounting of 
unexpended funds, is maintainable on the ground that the parties are nu- 
merous, that each of them stands in the same relation to the fund, having a 
common right and a common interest in the remedy, and that the cause of 
action is for the common benefit of all and cannot be to the injury of any.*+ 

Suit against a municipality by property owners to enjoin the city from 
expending money to carry out the provisions of a void statute. A class suit 
may be maintained by property owners to enjoin a municipality from using 
tax funds to effectuate a statute alleged to be void. In this case where there 
is no fund involved in which the property owners have an immediate inter- 
est, the common interest in assuring the proper application of tax collections 
is sufficient to warrant the maintenance of a class suit.*® 

Actions in which it is sought to conclude the interests of unborn infants 
by representation by the parent. It has been held in a number of cases that 
upon the theory of class or representative actions the rights of unborn in- 


"People ex rel. Modern Woodmen of America v. Circuit Court of Washington 
County, 347 Ill. 34, 179 N.E. 441 (1932); Schmidt v. Modern Woodmen of America, 
261 Ill. App. 276 (4th Dist. 1931). 

*® Guilfoil v. Arthur, 158 Ill. 600, 41 N.E. 1009 (1895); Bayci v. Rango, 304 Ill. App. 
203, 25 N.E.2d 1015 (1st Dist. 1940); Snyder v. Aetna Construction Co., 272 Ill. App. 591 
(1st Dist. 1933); Dornan v. Buckley, 119 Ill. App. 523 (1st Dist. 1905). 

* Flanagan v. City of Chicago, 311 Ill. App. 135, 35 N.E.2d 545 (1st Dist. 1941); Hale 
v. Hale, 146 Ill. 227, 33 N.E. 858 (1893). 

Greenberg v. City of Chicago, 256 Ill. 213, 99 N.E. 1039 (1912); Harmon v. 
Auditor of Public Accounts, 123 Ill. 122, 13 N.E. 161 (1887). The Greenberg case in- 
volved an attempt to restrain the City of Chicago from expending funds to carry out 
the provisions of the Municipal Court Act of Chicago. It was alleged in that suit that the 
act was unconstitutional and that the city had no right to expend funds to carry out its 
provisions. The court in that case quoted the following language from the Harmon case, 
page 132, “The remedy in suits of the character here indicated is in the interest of a class 
of individuals having common rights that need protection, and, in the pursuit of that 
remedy, individuals have the right to represent the class to which they belong. This 
jurisdiction, in some respects, rests on the principles of a proceeding in rem.” 
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fants of decedents may be established or cut off in suits in which the infant 
has no representation except through its parent or other ancestor.*® 

Class suits by property owners against a municipality and its officers to 
enjoin the issuance of bonds. From the earliest days until the present there 
have been numbers of class suits maintained by property owners and tax- 
payers against municipalities and officers to enjoin the issuance of bonds or 
the collection of taxes to pay them, where the bonds were void for want of 
power on the part of the municipality to issue them.*? 


PLEADINGS AND PRACTICE IN CLASS ACTIONS 


Necessary Allegations in Representative Suits 


The pleading filed by the representing party must affirmatively show 
facts warranting the right to maintain the class action and must also show 
that the named party files and maintains the action on behalf of all of the 
members of the class described in the pleading. There is no required formal- 
ity of language to describe the intention of the representing party to act for 
the class. The description “Complainants on their own behalf and on behalf 
of other stockholders similarly situated who may desire to join complainants 
in this proceeding and become parties hereto and share the cost hereof” has 
been sustained as a representative action on behalf of al] other stockholders.** 
A description commonly used is: “Plaintiff brings and maintains this action 
for himself and on behalf of all other” stockholders, creditors, taxpayers, or 
other common class identification. 

The size of the interest of the named party is not particularly material, 
and one with a small interest may represent the members of a class of any 
size, if not otherwise disqualified.*® 

Inasmuch as the members of the class are all either plaintiffs or defend- 


* Wolf v. Uhlemann, 325 Ill. 165, 156 N.E. 334 (1927); Hale v. Hale, 146 Ill. 227, 
33 N.E. 858 (1893). In the Wolf case, page 180, the court said, “The theory upon which 
the unborn members of a class are bound by representation of other members of the 
same class is, that the interests of the members of the class present in court are such 
that they are equally certain to bring forward the entire merits of the question so as to 
give the contingent interests effective protection. The doctrine of class representation 
has long been recognized in this and other jurisdictions. (Hale v. Hale, 146 Ill. 227; 
Longworth v. Duff, 297 id. 479; Gavin v. Curtin, 171 id. 640; New York Life Ins. and 
Trust Co. v. Conklin, 144 N.Y. Supp. 638) There can be no question under the author- 
ities that the remaindermen not im esse were represented by living members of the same 
class who are parties to the suit and that the decree protects appellant in making distri- 
bution.” See in this connection Section 6 of the Chancery Act of Illinois, Int. Rev. Srat., 
c. 22, § 6 (1953). 


** People v. Clark, 296 Ill. 46, 129 N.E. 583 (1921); Lee v. City of Casey, 269 Ill. 604, 
109 N.E. 1062 (1915); Harmon v. Auditor of Public Accounts, 123 Ill. 122, 13 N.E. 161 
(1887). 

* Snyder v. Aetna Const. Co., 272 Ill. App. 591, 597-598 (1st Dist. 1933). 

* South East National Bank v. Board of Education, 298 Ill. App. 92, 18 N.E.2d 584 
(1st Dist. 1938). 
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ants, depending on their adversary interests in the proceedings, it is not 
proper, where a suit is commenced on behalf of a class, for the named 
plaintiff to designate any of the members of the class as defendants either 
by name, or as unknown parties.*° 

The pleading must set forth the facts indicating that the named party 
and the other members of the class have a common interest in the subject 
matter of the action as well as in the remedy, that the interests of the named 
party and the other members are not adverse, and that the named party is 
in a position adequately, efficiently, and properly to represent the other 
members of the class. These are minimum requirements of the pleading. 

The mere designation by the pleader of his cause of action as a class 
suit does not make it so. The court will examine the facts pleaded to ascertain 
whether the suit is in fact properly commenced as a class suit.*! 

Inasmuch as the purpose of the proceeding is to accomplish complete 
justice as nearly as possible to all interested parties, the pleading should pray 
for such relief as will serve this result. Thus, if the complaint is in the nature 
of a creditors’ bill and it is disclosed by the pleadings that there are a num- 
ber of creditors having claims in various amounts, there should be a prayer 
for a reference to a master in chancery in order to provide a device by which 
the creditors represented by the plaintiff may establish their respective 
claims, by proof if necessary. If the complaint involves the entry of decrees 
which will result in the collection and disposition of moneys, the complaint 
should pray for a receiver to collect and distribute the funds so collected. 
In such event also there should be a prayer for the fixing by the court of the 
costs and counsel fees incurred in bringing the fund to the court, and in 
collecting and disbursing it. If there is a likelihood that members of the class 
may attempt separate and individual suits, injunctive relief should be prayed 
to prevent any such maneuver as would result in the diversion of funds to 
one member of the class at the expense of the other members, in the harass- 
ment of the defendants, and which would render difficult and confusing the 
necessary accounting and adjustments essential to equal and equitable treat- 
ment for all members of the class. 


Trial Practice 


After the cause is at issue, and early in the proceedings, before proof of 
the main issues, interlocutory hearings should be had, at which evidence is 
adduced and interlocutory orders entered, establishing: (a) that the suit is 
a proper class proceeding; (b) that the persons representing all parties hav- 
ing an adversary interest in the cause of action or actions are before the court 
either by service of summons or by representation; and (c) that the parties 
of record have the proper qualifications to represent those whom they pur- 


© Ibid. 
“ Ibid. 
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port to represent. Proof should be adduced to the effect that the proceed- 
ing is brought by the plaintiff in good faith, and that the suit is a proper and 
permissible class action and is not merely designated as such,** and that there 
are no adversary interests between plaintiff and other members of the class. 
Thus the issue of the propriety of the proceedings as a class suit will be dis- 
posed of at the outset. 

During the proceeding members of the class have the right to intervene, 
from time to time, upon application to the court and good cause shown, al- 
though such intervention does not necessarily result in their control of the 
suit. 

No settlement or compromise can be made with any defendant except 
upon proper showing and court order, and after such notice as the court 
may require to be given to absent parties. 

Where the members of the class are numerous and their claims vary in 
amounts, there should be a report of claims filed with the court by a receiver 
appointed by the court for that purpose as well as to collect sums due from 
defendants, if the character of the action requires such collection. If any 
claims are disputed, such disputes should be referred to a master in chancery. 


Control and Direction of Proceedings 


Class suits usually involve substantial sums of money as well as impor- 
tant and involved rights and interests, both in relation to the adversary 
parties, and in respect of the rights and interests among the various mem- 
bers of the class. Accordingly, the exercise of the right of the named plain- 
tiff to direct and control the proceedings, to present to the court the true 
justiciable issues, and to make recommendations to the court upon matters 
of policy, requiring court judgment, is subject to exacting scrutiny by the 
court. Such scrutiny is of paramount importance,** since the final decree is 
res adjudicata and all members of the class are concluded thereby not 
only as to issues actually determined, but as well to issues properly involved 


“ Gordon, The Common Question Class Suit Under the Federal Rules and in Illi- 
nots, 42 Inu. L. Rev. 518 (1947). 


* People v. Clark, 296 Ill. 46, 129 N.E. 583 (1921); People v. C. B. & Q. R. R., 247 
Ill. 340, 93 N.E. 422 (1910); Oppenheimer v. Cassidy, 345 Ill. App. 212, 102 N.E.2d 678 
(1st Dist. 1951); Thomas v. 4145 Broadway Hotel Co., 342 Ill. App. 308, 96 N.E.2d 655 
(Ist Dist. 1950). 


“Tn the four year period of 1930-1933, inclusive, there were 437 state banks having a 
combined total capital of $52,286,300.00 liquidated by the Auditor of Public Accounts of 
Illinois. (Reports of II]. State Auditor on Banks 1930-1933.) In all of them class suits were 
filed to establish the liabilities of the stockholders to the creditors of the closed banks. 
Since the Illinois Constitution provides for a continuing liability to unpaid creditors 
even after stockholders have disposed of their stock, the aggregate of the decrees in these 
cases may well have been in excess of $100,000,000.00. The named parties in these stock- 
holders’ actions had control of the collection, and to a large extent had supervision and 
direction of the disposition, of the vast sums actually collected and distributed by the 
receivers in these cases. 
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although not raised, but which might have been raised and determined 
therein, In the absence of bad faith on the part of the plaintiff, the repre- 
sented members of the class have no remedy even though they believe that 
the issues were inadequately presented or insufficiently argued.*® 

Questions involving compromises with defendants, dismissal or dis- 
continuance of the proceedings, rights of persens desiring to intervene, the 
order of introduction of evidence, the choice of presentation of issues, state- 
ments of grounds of recovery, diligence of prosecution, reimbursement of 
costs and expenses as well as solicitors fees, in that class of suits where a 
fund is brought into court as a result of the proceedings—all of these matters 
are almost completely controlled by the named party. His decision is one of 
sole dominion except in those rare instances when his control is interfered 
with by intervening parties acting with the approval of the court.*® 

He has been referred to as dominus litis, having the right to prosecute or 
dismiss the suit or any phase thereof at his will or pleasure.*7 

His conduct of the suit may, of course, be examined into by the court 
when it is brought into question by an intervening party, and if the court 
finds upon a hearing that he is not acting in good faith or in the best inter- 
ests of the class which he purports to represent, control may be vested by 
the court in an intervening member of the class.*® 

While the named party may dismiss or discontinue the proceedings at 
his sole election, he loses that right as soon as a member of the class is per- 
mitted by the court to intervene. Such intervening member becomes vested 
with an interest in the proceedings and, accordingly, the named plaintiff 
cannot dismiss or abandon the proceedings without the concurrence of the 
intervenor.*® 

However, the admission of the intervenor into the case does not divest 


“Schmidt v. Modern Woodmen of America, 261 Ill. App. 276 (4th Dist. 1931). 

“Lee v. City of Casey, 269 Ill. 604, 109 N.E. 1062 (1915). 

“Winger v. Chicago Bank and Trust Co., 394 Ill. 94, 67 N.E.2d 265 (1946); Pied- 
mont & Arlington Life Insurance Co. v. Maury, 75 Va. 508, 510-511 (1881) (cited with 
approval in Rooth v. Kusel, 278 Ill. App. 152, 157 [1st Dist. 1934]) where the court said: 
“But it is thoroughly well settled, that while such a bill may be filed as a matter of con- 
venience to prevent a multitude of suits and accumulation of costs, and for the as- 
certainment, adjustment and payment of all claims chargeable on the common fund, and 
where a sale is necessary that such sale may be so made as to be most advantageous, yet 
the creditors described but not named in the bill are not parties thereto in any sense, 
nor do they become so unless and until further action be had in the cause. Until such 
action the suit is the suit of the plaintiff on the record—he is the sole dominus litis—has 
the absolute dominion of the suit—and therefore may dismiss it at his will and pleasure. 
But this sole dominion ceases when and as soon as the creditors become parties. They 
become parties in a general sense as soon as a decree or order for a general account is 
entered under which they may come in and prove their demands. Until such decree is 
made, unless previously admitted as parties on the record upon special application, they 
have no such interest in the suit as entitled them to any control of it.” 

*’Cane v. Denberg, 12 Nat. Corp. Rep. 260 (Ill.); Hirshfeld v. Fitzgerald, 157 
N.Y. 166, 51 N.E. 997 (1898); Hallett v. Moore, 282 Mass. 380, 185 N.E. 474 (1933). 


“Lee v. City of Casey, 269 Ill. 604, 109 N.E. 1062 (1915). 
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the original plaintiff of the general control and conduct of the proceedings.*° 

Where a party has been properly admitted as an intervening member of 
a Class, and such party files a pleading seeking relief at variance with that of 
the named party representing the class, the court must determine what re- 
lief, under all the circumstances, is for the best interests of the entire class 
and who shall direct and control the course of the proceedings.™! 

The right of a court to permit intervention and admit a member of the 
class to participate in the proceedings can only be exercised prior to the 
entry of the final decree.®? 

If, after the proceeding is commenced and prior to the final decree, 
intermediate orders are entered affecting the rights of other members of the 
class, such as orders of reference to consider claims, followed by the filing 
of claims, the suit cannot be dismissed without the consent of such members 
of the class.°* 

After a decree has been entered in a properly instituted class action and 
the rights of all members of the class have been adjudicated, the named 
party cannot vacate or amend the decree, nor can he perform any act or 
permit any to be done to the prejudice of the absent members of the class 
without their consent.** 


Decree and Its Effect 


A decree in a class proceeding should follow the allegations of the 
complaint as sustained by the evidence. Since the effect of the decree is to 
dispose of all of the interests of the parties, due care must be exercised to 
make certain that the interests of all of the members of the class are ade- 
quately provided for. Unless the decree is sufficiently comprehensive to 
adjudicate the interests of the absent parties, it will not be binding on them.*® 

Where as a result of the maintenance of the class proceeding, a fund is 
actually brought into court, the moving party is entitled to have his neces- 


5° Ibid. 

5 Goodwin v. Castleton, 19 Wash.2d 748, 144 P.2d 725 (1944). 

Lee v. City of Casey, supra note 49; Fisher v. Capesius, 369 Ill. 598, 17 N.E.2d 
563 (1938). 

* Piedmont & Arlington Life Insurance Co. v. Maury, 75 Va. 508 (1881). 

* Winger v. Chicago City Bank & Trust Co., 394 Ill. 94, 67 N.E.2d 265 (1946); 
Hirshfeld v. Fitzgerald, 157 N.Y. 166, 51 N.E. 997 (1898). The case of Hirshfeld v. 
Fitzgerald is a leading case on this subject and has been frequently cited. In that case the 
court quoted the following language with approval from the English case of Handford 
v. Storie, 2 Sim. & S. 196: “A plaintiff who sues on behalf of himself and all other per- 
sons of the same class as he, acts upon his own mere motion, and at his own expense, re- 
tains the absolute dominion of the suit until the decree, and may dismiss the bill at his 
pleasure. After a decree he cannot, but his conduct, deprive other persons of the same 
class of the benefit of the decree, if they think fit to prosecute it. The reason of the 
distinction is that before decree no other person of the class is bound to rely upon the 
diligence of him who has first instituted his suit, but may file a bill of his own, and that, 
after a decree, no second suit is permitted.” 

5 Palmer v. Woods, 149 Ill. 146, 35 N.E. 1122 (1894). 











110 CHANCERY PROCEDURE IN ILLINOIS 


sary costs and expenses, including reasonable attorneys fees to be fixed by 
the court, paid out of the fund.5* However, no fees may be fixed or allowed, 
unless and until the fund is actually collected through the instrumentality of 
the court proceeding.*? 

Where a single person or a group of persons sues on behalf of a class, 
and the suit is properly brought and maintained, the represented persons are 
as much before the court as the person suing.*® 

Inasmuch as the final decree binds all persons who are parties to the pro- 
ceeding, whether appearing in person or by representation, it must follow 
necessarily that where the suit is properly brought and maintained as a class 
suit the decree is res judicata as to all of the members of the class.5® 

In the light of the ever-expanding applications of representative party 
techniques, and their significant value in providing practical solutions to 
problems of procedure which would be otherwise difficult of solution, it 
would seem appropriate at this time to suggest to the Supreme Court of 
Illinois that definite rules respecting the use of these techniques be established 
and become a part of the Illinois Code of Practice. 


% State Life Ins. Co. v. Board of Education, 401 Ill. 252, 81 N.E.2d 877 (1948). 

People v. Holten, 304 Ill. 394, 136 N.E. 738 (1922). 

% Fisher v. Capesius, 369 Ill. 598, 17 N.E.2d 563 (1938); Groves v. Farmers State 
Bank, 368 Ill. 25, 12 N.E.2d 618 (1937); People v. Clark, 296 Ill. 46, 129 N.E. 583 (1921). 

® Groves v. Farmers State Bank, supra note 58; Leonard v. Bye, 361 Ill. 185, 197 
NE. 546 (1935); Longworth v. Duff, 297 Ill. 479, 130 N.E. 690 (1921). Greenberg v. 
City of Chicago, 256 Ill. 213, 99 N.E. 1039 (1912); Ward v. Field Museum, 241 Ill. 496, 
89 NE. 731 (1909); Hale v. Hale, 146 Ill. 227, 33 N.E. 858 (1893); Harmon v. Auditor 
of Public Accounts, 123 Ill. 122, 13 N.E. 161 (1887). 
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Legislative Note 


LEGISLATION—E ffect of Act “Abolishing” the Seal. (Illinois) 


In 1951, Representative McClory at the suggestion of the Chief Title 
Officer of the Illinois Title Company introduced and caused to be passed 
House Bill No. 924.1 This bill was entitled, “An Act to abolish the need for 
private seals on written instruments or documents.” The body of the statute 
reads as follows: 


“The use of private seals on written contracts, deeds, mortgages or 
any other written instruments or documents heretofore required by law 
to be sealed, is hereby abolished, but the addition of a private seal to any 
such instrument or document shall not in any manner affect its force, 
validity or character, or in any way change the construction thereof.”? 


As yet the correct interpretation of this statute is undetermined. Ac- 
cording to Representative McClory the purpose of the statute is to end need- 
less title objections resulting from the frequent failure on the part of lawyers 
to insert the word “seal” at the end of the signature line on deeds.* Professor 
Britton, authority on commercial law at the University of Illinois, has stated 
that “the long, long history of the private seal on written instruments comes 
to a close.” * Mr. E. D. Grigsby, authority on real property, states that the 
“conclusion cannot be avoided that the Act destroys any effect a private 
seal now has or ever has had on any instrument or document in writing.” 
Mr. Grigsby also feels corporate seals must be considered as private seals 
for the purpose of the Act.> The Attorney General believes the word “priv- 
ate” is sufficient to exclude corporate seals from the statute’s effect. A com- 
ment in the University of DePaul Law Review indicates that the statute has 
abolished the need of the seal, but that much of the seal’s effect is preserved.’ 
That writer feels that the provision in the statute abolishing the use of the 
seal on instruments “heretofore required by law to be sealed” provides a 
distinction between the use of the seal on deeds and the use of the seal to 
force a presumption of consideration on an otherwise simple contract. 

Missouri has had a statute very similar to the Illinois statute since 1893,8 
which the Missouri Supreme and Appellate Courts have interpreted many 


‘40 In. B.J. 43 (1951). 

*Iiv. Rev. Srat., c. 30, § 153b (1953). 

* Supra, note 1. 

‘ [bid. 

540 Inv. B.J. 383 (1952). 

°41 Inv. B.J. 92 (1952). 

™See comment, 1 DePaut L. Kev. 250 (1952). 

® Mo. Rev. Stat., § 431.010 (1949). “Private seals abolished.” “The use of private 
seals in written contracts, conveyances of real estate, and all other instruments of writing 
heretofore required by law to be sealed (except the seals of corporations), is hereby 
abolished, but the addition of a private seal to any such instrument shall not in any 
manner affect its force, validity or character, or in any way change the construction 
thereof.” 
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times. The only essential difference between the wording of the two statutes 
is that the Missouri statute specifically excludes the seals of corporations. 
Before the statute, no instrument was considered a deed in Missouri unless 
it was sealed. Four years after the statute was passed the Missouri Supreme 
Court held that an unsealed instrument could be and, in that case, was a 
deed.® The next year an appellate court decided that a sealed instrument was 
not necessarily a deed and permitted a suit for use and occupation instead of 
limiting the plaintiff to an action upon the sealed contract. The majority 
opinion stated that since the statute had been passed the court was “wholly 
unable to perceive the bearing of the private seal on the ‘character’ or ‘con- 
struction’ to be applied to the contract under review.!® Again in 1900 an 
appellate court of Missouri, in considering a signed and sealed quitclaim 
deed, stated that “our statute has abolished the use of private seals in written 
contracts, except only as to seals of corporations, and they are of no further 
consequence. Whether such private seals be affixed to an instrument or not 
they do not in any manner affect its force, validity or construction 
thereof.” 1! 

The seal on a release at common law was conclusive evidence of full 
satisfaction. The Missouri court held in Judd v. Walker ™ that this was no 
longer true, that the seal had no effect, and that a suit would be allowed so 
long as there was no full satisfaction in fact. A suit against an undisclosed 
principal for a breach of a covenant of warranty on a sealed deed was not 
allowed. However, this was grounded upon the basic theory that the un- 
disclosed principal could not be held upon a deed beyond the benefits re- 
ceived by him. The seal theory was specifically negatived.'* In Mueninghaus 
v. James, the plaintiff sued upon an agreement by the defendant to sign a 
covenant. No consideration was alleged. The court sustained a demurrer of 
the defendant. It refused the plaintiff's argument that inasmuch as the seal 
was abolished, an instrument which required a seal before the statute, even 
though not now sealed, imported consideration by signing.’ In 1939, the 
Missouri Supreme Court stated that no particular formalities for a transfer 
of stock from a remainderman to a life tenant would be necessary, since the 
necessity of the seal on contracts or conveyances “is no longer required.” 15 

In Alropa Corp. v. Smith,!® a Missouri appellate court was faced with a 
conflict of laws question. Notes had been executed and sealed in Florida. 
They were sued upon in Missouri, but the Florida statute of limitations was 


® State v. Tobie, 141 Mo. 547, 42 S.W. 1076 (1897). 

Edmunds v. Electric Light & Power Co., 76 Mo. App. 610 (1898). 
"Bosley & Bro. v. Bosley, 85 Mo. App. 424 (1900). 

158 Mo. App. 156, 138 S.W. 655 (1911). 

8 Donner v. Whitecotton, 201 Mo. App. 433, 212 S.W. 378 (1919). 
4324 Mo. 767, 24 S.W.2d 1017 (1930). 

2° Im re Franz Estate, 344 Mo. 510, 127 S.W.2d 401 (1939). 

6240 Mo. App. 376, 199 S.W.2d 866 (1947). 
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applied. Florida had a five year statute of limitations for unsealed contracts 
and a twenty year statute for sealed contracts. The court held that the 
twenty year statute should be applied, saying that the Missouri statute did 
not make sealed instruments unlawful but merely ineffective. 

The Missouri courts have been unanimous in their decisions that the 
seal upon any instrument has no effect. However, it should be noted that no 
Missouri court has actually discussed the words “heretofore required by law 
to be sealed.” Neither has any court discussed the possibility that “but” used 
before the “effect” phrase might indicate a legislative explanation that no in- 
strument is to be held invalid because it is sealed, rather than a legislative in- 
tent to remove any effect of the seal. It should also be noted that the Missouri 
statute does not have a title such as the Illinois statute that the Act is “An 
Act to abolish the eed for private seals. .. .”” 17 

A Texas statute abolishing both the need and effect of the seal has been 
interpreted to not destroy any effectiveness of an unsealed deed which, be- 
fore the statute, had been required to be sealed.18 At common law an un- 
disclosed principal could not be sued upon an unsealed deed of land because 
to allow suit would give a deed “executed without a seal a different status 
from which it would have had before if executed with a seal,” !® and this 
would give effect to the omission of a seal. The court went on to state that 
the effect of the statute would be different as to other contracts, for the plac- 
ing of the seal thereon at common law raised them from parol to specialty 
contracts, which could not be done under the statute. 

In Washington the use of the private seal is abolished by statute “and 
the addition of a private seal to any such instrument or contract in writing 
hereafter made, shall not affect its validity or legality in any respect.” 2° The 
Washington courts have interpreted this to mean that the same effect must 
be given to an unsealed release as to a sealed release made before the statute.?* 
This is directly contrary to Missouri decisions.*? The Washington courts 
have also held that the seal on an instrument imports a rebuttable presump- 
tion of consideration notwithstanding the abolition of the seal and its effect.** 
The Washington statute uses the words “private seals” and does not mention 
corporations, but there seems to be no case involving the question whether 
the seals of corporations are considered private seals. 

In Nebraska the statute involves “private” seals and again makes no 
mention of corporate seals but one case has held that a corporate seal was 
necessary on a corporate deed because of another statute saying, “It shall be 


Supra, note 2. 

* Sanger v. Warren, 91 Tex. 472, 44 S.W. 477 (1898). 

Td. at 483, 44 S.W. at 479. 

*° Rev. Cope or Wasn. § 64.04.090 (1951). 

31 Hill v. Northern Pac. Ry. Co., 104 Fed. 757 (D Wash. 1900). 

* Supra, note 12. 

22 Monro v. National Surety Co., 47 Wash. 488, 92 Pac. 280 (1907). 
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lawful for any corporation to convey lands by deed, sealed by the common 
seal of said corporation and signed by the president or presiding officer of 
the board of directors of the corporation.” *4 

In Missouri the Supreme court stated that the corporate seal was neces- 
sary on a deed both because of the exemption of corporations from the 
abolition of the seal statute and because a corporation being an invisible 
body, could not manifest its intention in its deed by any personal act or oral 
discourse, and could speak only by its common seal.?5 However, three years 
later a Missouri appellate court held that the seal of a corporation was needed 
only when specifically required by statute, seemingly contrary to the prior 
case. 

In Illinois there has been no case interpreting the “abolition of the seal” 
statute. It is likely that the interpretation of the Missouri statute,?* because 
of is similarity to the Illinois statute, will carry considerable weight in the 
Illinois courts. However, seemingly stronger statutes have been interpreted 
less forcefully than the Missouri statute.” Such interpretations may counter- 
balance the effect of the Missouri decisions. Beyond this, Illinois has a con- 
stitutional provision which states: 


“... No act hereafter passed shall embrace more than one subject and 
that shall be expressed in the title .. . But if any subject shall be em- 
braced in an act which shall not be expressed in the title, such act shall 
be void only as to so much thereof as shall not be so expressed . . .” *® 


As noted before, the Illinois act is titled, “An Act to abolish the need 
for private seals . . .” 8° The title must be considered specific and therefore 
strictly construed.*! This limits the body of the statute to the abolition of 
the need of the seal and precludes dealing with the effect of the seal further 
than is required to effect the abolition of the need. An act is to be construed 


* Powers v. Spiedel, 84 Neb. 63, 121 N.W. 968 (1909). 

* Strother v. Barrow, 246 Mo. 241, 151 S.W. 960 (1912). 

® State v. Parke-Davis & Co., 191 Mo. App. 219, 177 S.W. 1070 (1915). 

* Supra, note 8. 

8 Supra, notes 20, 21, and 23. 

Itt. Const, Art. IV, § 13. 

© Supra, note 2. 

* People v. Village of Wilmette, 375 Ill. 420, 31 N.E.2d 774 (1940). The title of the 
act involved provided for annexation of unincorporated territory which was entirely 
surrounded by incorporated territory. The court held that this was an absolute limit 
and that a portion was unconstitutional which purported to allow incorporation of land 
bounded on one side by a navigable body of water and otherwise bounded by in- 
corporated territory. It said that the legislature possesses discretion to make a title 
general or specific. If the title is general, the legislature may do anything related to the 
general title, but if it is specific, then the title is an absolute limit. 

In People v. Sbarbaro, 386 Ill. 581, 54 N.E.2d 559 (1944), portions of an act, the 
effect of which would be to place a tax on the business of selling at wholesale, were 
held unconstitutional under a title limiting the act to the business of selling at retail. 
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in favor of constitutionality,3? so the courts are likely to construe the act 
as above indicated. Also, the act is in derogation of the common law and 
such an act should be strictly construed.3* The result is that “the use of 
private seals” should be abolished only on those instruments “heretofore re- 
quired by law to be sealed” thereby removing the need for seals on these 
instruments. All other uses of the private seal should not be considered to be 
abolished by any constitutional construction of this statute. 

The second clause of the statute should not be construed to give the 
statute any further effect but rather should be construed as an explanatory 
clause. The two clauses are joined by the conjunction “but,” “but the addi- 
tion of a private seal to any such instrument or document shall not in any 
manner affect its force, validity or character, or in any way change the con- 
struction thereof,” #4 indicating that the legislature did not want the addition 
of a seal to an instrument “heretofore required by law to be sealed,” to in- 
validate that instrument. The effect of this second clause should be limited 
to instruments “heretofore required by law to be sealed,” as indicated by the 
words “such instrument or document.” 

To give to either the first or the second clause more force than is above 
indicated would be to give it an effect above and beyond the limitations of 
the title. Such an interpretation would be contrary to the Illinois Constitu- 
tion. 

There yet remains the question of whether this act is intended to apply 
to the use of the corporate seal. It would certainly seem the author so in- 
tended. Most state legislatures when using the words “private seals” have 
specifically exempted corporate seals*> thereby indicating a belief that 
corporate seals are private seals. There is some argument that the corporate 
seal is a necessary part of the corporate signature, but this has seemingly 
been negatived in Illinois. The court held in Seiherling v. Miller,3* that the 
corporate seal is not necessary in ordinary contracts. Deeds by officers using 
the printed word “seal” have been held effective on the theory that the 
corporation adopted the printed seal as its seal.87 Section 5 (c) of the Busi- 
ness Corporation Act ** gives the corporation the power “to have a corpor- 
ate seal which may be altered at pleasure” but at no place does the act re- 
quire a corporation deed to be sealed. Certainly the seal of a private corpora- 


® 3 SUTHERLAND, STATUTORY CONSTRUCTION § 6202 (3d ed. 1943); see also: People v. 
Handzik, 410 Ill. 295, 102 N.E.2d 340 (1951); Ritchie v. People, 155 Ill. 98, 40 N.E. 454 
(1895). 

33 SUTHERLAND, Supra note 32. 

* Supra, note 2. 

% Kan. Rev. Stat. § 16-106 (1935); Minn. Mason’s Gen. Stat. § 431.011 (1949); 
Miss. Cope ANNo. § 260 (1942); Mo. Rev. Strat. § 431.010 (1949), supra note 8; TENN. 
Micute’s Cope § 7828 (1938) 

3° 207 Ill. 443, 69 N.E. 800 (1904). 

* Conkey Co. v. Goldman, 125 Ill. App. 161 (1st Dist. 1905). 

Tri. Rev. Stat., c. 32, § 157.5 (1953). 
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tion fits into the category of a private seal better than it fits into the category 
of a public seal, which is the only alternative. Mr. Grigsby’s conclusion that 
the statute embraces the corporate seal must be deemed correct.*® 

The question next to be determined is what instruments may be classi- 
fied as those “heretofore required by law to be sealed,” the instruments upon 
which the use of the seal is abolished. Certainly the statute applies to a deed 
of land and such deed no longer requires a seal to pass legal title.#° There 
should now be no question that a deed of gift of personal property, whether 
sealed or unsealed, will be effective without delivery of the chattel. If the 
law before the statute was that the deed had to be sealed to be effective this 
is now removed by the statute, and if such a deed of gift did not require a 
seal the statute would have no effect. An agent would no longer require 
sealed authority to execute a sealed deed under the same reasoning. A seal 
should no longer be required upon an instrument modifying a sealed instru- 
ment. 

Upon other instruments where the use of the seal is not required, the 
effect of the seal when used should be the same as before the statute was 
passed. This includes the presumption of consideration on contracts,*! the 
conclusive presumption of consideration on an exclusive agency agreement, ** 
the conclusive presumption of consideration at law and the rebuttable pre- 
sumption in equity on options,** the conclusive presumption of full satis- 
faction on releases,*# and the general rule that an undisclosed principal can- 
not be sued on a sealed contract.* 

If Representative McClory’s Act “abolishing” the seal is interpreted in 
the manner above indicated it will both preserve the useful aspects of the 
seal and remove the unnecessary technicalities arising from the strict formal- 
ity of the seal. It is hoped that the act will be so interpreted, and it is believed 
that the act cannot be reasonably or constitutionally interpreted in any 


other way. 
Puitriep H. Warp, Jr. 


* Supra, note 5. 

“Tt should be noted that the Illinois statutory law leaves an hiatus between the 
validating act of July 15, 1941 (Iv. Rev. Srat., c. 30, § 35b [1953]), and the act under 
consideration, approved on July 11, 1951. During this period of time, chapter 30, section 
35a controlled, which stated that if there were a recital at any place upon the deed to 
the effect that the deed was sealed by the grantors, the grantors should be deemed to 
have adopted any seal appearing on the instrument, and the instrument should be con- 
stituted sealed. If a deed failed to meet these qualifications it would probably pass 
equitable title only. 

“ Kaiser v. Cobbey, 400 Ill. 214, 79 N.E.2d 604 (1948); Ruppert v. Frauenkneckt, 
146 Ill. App. 397 (1st Dist. 1909). 

“” Whyte v. Rogers, 303 Ill. App. 115, 24 N.E.2d 745 (2d Dist. 1940). 

* Corbett v. Cronkhite, 239 Ill. 9, 87 N.E. 874 (1909); Crandall v. Willig, 166 Ill. 
233, 46 N.E. 755 (1897). 

“Woodbury v. U.S. Casualty Co., 284 Ill. 227, 120 N.E. 8 (1918). 

“© Walsh v. Murphy, 167 Ill. 228, 47 N.E. 354 (1897). 








Case Comments 


ADMINISTRATIVE LAW—The Scope of Review Under the Administra- 
tive Review Act. (Illinois) 


Proceedings were initiated under the Administrative Review Act? by 
the petitioner, a police captain, seeking judicial review of a dismissal order 
of the Civil Service Commission of Chicago. The Commission had found the 
petitioner guilty of accepting a large sum of money from a reputed gambler 
in return for services rendered as a member of the police department, which 
was a violation of the department rules. He was also found guilty of con- 
duct unbecoming a police officer..The Superior Court reversed the Com- 
mission’s order. On appeal, held: Affirmed. The Commission’s finding that 
the petitioner had rendered the services as a member of the police depart- 
ment was not supported by the evidence. Nor did the evidence support the 
finding that the petitioner was guilty of conduct unbecoming a police officer. 
Harrison v. Civil Service Commission, 1 Ill.2d 137, 115 N.E.2d 521 (1953). 

Again the question of the scope of review under the Administrative Re- 
view Act has been raised. Section 11? of the Act provides that the deter- 
mination by the reviewing court shall extend “to all questions of law and 
fact presented by the entire record,” but further provides that, “findings 
and conclusions of the administrative agency shall be prima facie true and 
correct.” This section was first interpreted by the Illinois Supreme Court in 
Drezner v, Civil Service Commission.2 The court held that it should con- 
sider the record “to determine if the findings of the administrative agency 
are borne out by the evidence in the cause and whether or not the findings 
are against the manifest weight of the evidence or if there is substantial evi- 
dence in the record to support the findings.” * This rule was substantially 
reiterated in the instant case.5 From all indications, the rule, as stated, will 
continue to govern the scope of review under the Act. Therefore, it is of 
interest to consider the instant case in the light of cases previously decided 
to determine the applicability of the rule. 

In the Drezner case, Drezner was discharged by the Commissioner on 
the ground of soliciting a bribe. The Commissioner had found that Drezner’s 
testimony should be discounted since it was in direct conflict with that of 
the complaining witness. This order was reversed by the court which held 
there was not substantial evidence to support the Commissioner’s finding. 
Yet, in Oswald v. Civil Service Commissioner,’ the evidence against Oswald 
consisted of testimony by two inmates of a state hospital, one of which was 


1Iuy, Rev. Srat., c. 110, § 264 et seq. (1953). 
2 Id. § 274. 

* 398 Ill. 219, 75 N.E.2d 303 (1947). 

* Id. at 227, 75 N.E.2d at 307. 

51 Tll.2d 137, 145, 115 N.E.2d 521, 525 (1953). 
* 406 Ill. 506, 94 N.E.2d 311 (1950). 
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allegedly struck by Oswald.” It would seem to follow that, if this evidence 
was sufficient to support the finding, then the evidence in the Drezner case 
should be sufficient to support that finding. This is especially true, in view 
of the fact, that in the Drezner case, the discounted testimony was that of 
an interested party. Moreover, in the Oswald case, the mental capacity of 
the inmates to testify might be questioned. 

The rule of the Drezner case seems to have been correctly applied in 
Secaur v. Civil Service Commission.’ The hearing officer had discharged 
Secaur for failure to report to work. The court reversed the order on the 
ground that the facts,® on which there was no dispute, showed clearly that 
Secaur could not have been absent from work within the meaning of the 
department rules, as she had not been given any work to perform. This de- 
cision seems to stand on its own peculiar facts. 

Another group of cases involves judicial review of refusals of unem- 
ployment compensation. In one case,!° the issue was whether an office 
worker’s union was directly interested in a strike of the factory union within 
the meaning of the statute.!! The evidence tended to show that the office 
union was a separate union in name only,” but the court reversed the Di- 
rector’s finding that the office workers were directly interested in the labor 
dispute, holding that there was not substantial evidence to support it. In 
another situation,! the fact that the factory union bargained on behalf of 
eighteen workers who had walked out, barred the remaining union members 
from collecting unemployment compensation. The Director found that the 
union’s act made the bargaining plant-wide in which every union member 
was directly interested. The court held that this finding was supported by 


"Both inmates testified that Oswald struck the injured inmate and knocked him 
down thereby causing the injury. The inmate that was not injured had an I.Q. so low 
that he did not understand the nature of an oath. Oswald testified that the injury was 
caused by the inmate slipping on a pipe fitting. 

* 408 Ill. 197, 96 N.E.2d 464 (1951). 

°The petitioner (Secaur) had recently been transferred to the Department of 
Registration and Education. Between January 1 and February 25, 1949, she had made 
repeated calls (both in person and by telephone) to the office for her work assignment. 
Each time she was told it had been delayed. She was discharged for failure to report 
for work for the period between February 25 and March 18, 1949. The department rule 
sought to be invoked provided that anyone absent for three days without explanation 
would be assumed to have resigned. 

Outboard, Marine & Mfg. Co., Johnson Motors Division v. Gordon, 403 Ill. 523, 
87 N.E.2d 610 (1949). 

*Ihu. Rev. Start., c. 48, § 223d (1951). 

"The following facts were undisputed: the office union had agreed with the 
factory union that it would not enter into wage contracts with the company without the 
approval of the factory union; meetings between the two unions were required every 
two months; the office union had no president and started its official roster with a vice 
president (the factory union did have a president); the office union contributed one- 
fourth of its dues to the factory union. 

#7 Local No. 658, Boot and Shoe Workers Union v. Brown Shoe Co., 403 Ill. 484, 87 
N.E.2d 625 (1949). (The eighteen workers were employees of one department and, by 
walking out, had stopped all production.) 
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the evidence and was not against the manifest weight of the evidence, yet it 
could hardly be said that these applicants were more directly interested in 
the labor dispute than the office workers in the other situation. 

In Brown Shoe Co. v. Gordon, the Director of Labor found that a 
50% drop in the production of shoes was caused by a company requirement 
that certain employees, in addition to their other work, check the toes for 
the purpose of mating them. Some evidence was given to this effect, while 
on the other hand, the company had strong evidence to the contrary.!® Here, 
the court reversed the order, and seemingly rightly so, on the ground that 
the evidence did not support the finding. In a converse situation,!® the court 
upheld the Director’s order denying compensation to a retired miner on the 
basis that the evidence was substantial to support the finding. Practically all 
the evidence showed that the miner was not “available for work” as required 
by the statute.!7 Both decisions seem to be in accord with the rule of the 
Drezner case. 

Another case 18 involving the denial of unemployment compensation 
deserves consideration. The denial came as a result of a finding by the Di- 
rector that the petitioner was not “available for work.” The evidence showed 
that the petitioner was a seasonal worker, that she had applied for work in 
the town in which she lived, and that there was no work outside the town 
that was accessible to her. However, the evidence also showed that she had 
lived in the same town for 27 years and had never worked except for the 
seasonal employment. The court had little difficulty in declaring the finding 
was not against the manifest weight of the evidence. 

Coming to the principal case, the petitioner admitted accepting a 
$30,000 gift and also admitted that he rendered the bodyguard services. He 
stated that he did not consider himself as rendering the services as a member 
of the department. However, as the dissenting opinion pointed out,!® body- 
guarding is a routine police function and a police officer is considered to be 
“on duty” twenty-four hours a day. Here it would seem entirely reasonable 
for the Commission to draw the inference that such services were rendered 
by the petitioner as a member of the department. This is especially true in 


* 405 Ill. 384, 91 N.E.2d 381 (1950). 

* Only one employee gave testimony that would tend to uphold the finding. He 
testified that he had never timed himself and therefore, did not know how much time 
it would take him to mate a pair of shoes. He also testified he did not slow down in- 
tentionally. The company put its records in evidence to show the extent of the drop in 
production. The superintendent testified that he was of the opinion that the men slowed 
down deliberately and the foreman testified that it only took about a minute to mate a 
pair of shoes. 

6 Stricklin v. Annunzio, 413 Ill. 324, 109 N.E.2d 183 (1952). 

Tuy, Rev. Srat., c. 48, § 222c (1951). 

#8 Mohler v. Department of Labor, 409 Ill. 79, 97 N.E.2d 762 (1951). 

” Harrison v. Civil Service Commission, 1 Ill. 2d 137, 157, 115 N.E.2d 521, 531 
(1953). 
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view of the fact that the association between the petitioner and the reputed 
gambler seemingly started because the reputed gambler wanted a policeman 
for a bodyguard. 

On the issue of whether the petitioner was guilty of conduct unbecom- 
ing a police officer, the court stated that there was no proof that the person 
was a gambler. However, as the dissenting opinion again pointed out,”° the 
Commissioner of Police testified that this person had a general reputation as 
a gambler. Since this testimony was not controverted and since his reputa- 
tion was in issue, not his guilt or innocence, the evidence appears sufficient to 
support the finding. 

It is apparent that the court has not taken a consistent position in apply- 
ing the rule adopted in the Drezner case. The court would lead one to be- 
lieve that there is an objective standard by which to apply the rule by stat- 
ing the rule so positively. In reality, this is not true. It would seem that the 
question has become, not whether the court will review the evidence, but 
rather, how far the court is in fact reweighing the evidence.*! In a given 
situation, it is impossible to predict with any accuracy whether the court 
will hold that the order conforms to the manifest weight of the evidence or 
whether the evidence supports the finding of the administrative agency. 


James L. WILDER 


CONFLICT OF LAWS—Full Faith and Credit Not Applicable to Foreign 
Statute of Limitation, (United States) 


Plaintiff's decedent was killed in Alabama while working with a de- 
fective grinding wheel of the defendant’s manufacture. The defendant’s 
principal place of business was in Pennsylvania. In the federal court for the 
Eastern District of Pennsylvania, under the jurisdiction of diversity of 
citizenship, plaintiff as administratrix of decedent’s estate brought an action 
for damages! based upon the Alabama Wrongful Death Act? which pro- 
vided that “such action must be brought within two years from and after 
the death of the testator or intestate.” The action was commenced more than 
one year, but within two years, from the date of death. The defendant 
moved for summary judgment on the ground that the Pennsylvania Wrong- 
ful Death Act,? which was similar to the Alabama Act, required that the 


Id. at 158, 115 N.E. at 532. 


"Note, Judicial Review of Illinois Civil Service Commission Findings, 20 U. or Cut. 
L. Rev. 741 (1953). 


* Wells v. Simonds Abrasive Co., 102 F. Supp. 519 (E.D. Pa. 1951). 
* Ata. Cope tit. 7, § 123 (1940). 
® Purpon’s Pa. Stat. ANN. tit. 12, § 1603 (1931). 
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action be brought within one year from the death. The district judge held 
that he was bound by the Pennsylvania conflicts rule that required the appli- 
cation of the Pennsylvania period of limitation rather than that of the place 
of wrong and ordered summary judgment for the defendant.t The Court 
of Appeals for the Third Circuit affirmed.’ On certiorari granted by the 
Supreme Court of the United States,® held: Judgment affirmed. The full 
faith and credit clause does not require the forum to apply a period of limi- 
tation of another state. Wells v. Simonds Abrasive Co., 345 U.S. 514, 73 Sup. 
Ct. 856 (1953). 

It is often said that the law of the place where the action is brought, or 
the /ex fori, governs the procedure to be followed in the determination of 
the rights of the litigants.7? This general rule of thumb, combined with the 
theory of “vested rights,” ® gives rise to the problem with which the court 
was confronted in the principal case. The doctrine of “vested rights” es- 
sentially stands for the proposition that when a person acquires a right of 
action in the so-called state of wrong, he is entitled to enforce the same in the 
forum of his choice, and, aside from practical considerations,® the court of 
the forum must recognize this right and enforce it as it would similar rights 
that might arise within the forum.!° The general rule that the law of the 
forum governs procedural questions would appear to be at odds with the 
concept of “vested rights,” since by an application of the former rule, the 
apparently “vested right” that the individual has acquired in the foreign 
jurisdiction is denied recognition by the forum because in some phase of the 
law suit, the forum court has found an opportunity to apply its own law, 
antagonistic to the right that arose under the foreign law, by labeling such 
application “procedure.” As a practical matter, therefore, it is manifest that 
the real reason for the application of the law of the forum in matters deemed 
procedural, is simple expediency, one writer feeling that the question is 
essentially this: “How far can the court of the forum go in applying the 


*See note 1 supra. 

5 Wells v. Simonds Abrasive Co., 195 F.2d 814 (3d Cir. 1952). 

® Wells v. Simonds Abrasive Co., 344 U.S. 815, 73 Sup. Ct. 57 (1952). 

Ailes, Substance and Procedure in the Conflict of Laws, 39 Micu. L. Rev. 392 
(1941). 

§ Dicey, Conriict or Laws (4th ed. 1927); Story, Conrticr or Laws (8th ed. 1883); 
Slater v. Mexican National R.R., 194 U.S. 120, 24 Sup. Ct. 581 (1903); Loucks v. Stand- 
ard Oil Co., 224 N.Y. 99, 120 N.E. 198 (1918). 

® The foreign law will not be recognized if (1) against the public policy of the 
forum, (Loucks v. Standard Oil Co., 224 N.Y. 99, 120 N.E. 198 [1918]); (2) the claim 
arises under a penal law of another state, (Huntington v. Attrill, 146 U.S. 657, 13 Sup. 
Ct. 224 [1892]); (3) the forum state has no judicial machinery for enforcement of the 
foreign law, (Slater v. Mexican National R.R., 194 U.S. 120, 24 Sup. Ct. 581 [1903]). 

Cheatham, American Theories of Conflict of Laws: Their Role and Utility, 58 
Harv. L. Rev. 361 (1945). 
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rules taken from the foreign system of law without unduly hindering or 
inconveniencing itself?” 1 

It has long been the rule that the courts of the common law will inter- 
pret the ordinary statute of limitation as procedural in nature,!? and con- 
sequently, in the normal conflict of laws situation, the court of the forum 
will apply its period of limitation in preference to that of the jurisdiction 
wherein the right of action accrued.1* The wisdom of this principle has 
been criticized,'* but it is accepted as the general rule in the interest of prac- 
ticality, and as a result of a firm basis in the history of the law,® the rule is 
basically sound. The problem, however, arises in deviations from the basic 
principle, one of which is found in the instant case. In the cases of exceptions 
to the fundamental rule that is applied to the general statute of limitation, 
frequently the problem is whether the limitation goes to the right or to the 
remedy. If the former, there is authority to the effect that the limitation is an 
inextricable part of the right of action conferred by the foreign law and as 
such entitled to recognition in the forum court notwithstanding a contrary 
provision in the law of the forum.!* If it may be said that the period of 
limitation goes to the remedy, once again the cases show that the forum 
court feels justified in using its own statute of limitation.17 Numerous tests 
have been devised for the resolution of the question as to whether the period 
of limitation attaches to the right or to the remedy. Cases have held that the 
period of limitation goes to the right if (1) the limitation is found within 
the statute out of which the right arises; 18 (2) the time limitation is found 
within a statute that creates a right unrecognized at the common law; ?® (3) 


™ Cook, “Substance” and “Procedure” in the Conflict of Laws, 42 YA.E L.J. 333 at 
343, 344 (1933); But see, Ailes, Substance and Procedure in the Conflict of Laws, 39 
Micu. L. Rev. 392 (1941). See note, 47 Harv. L. Rev. 315 (1933). 

 STUMBERG, PRINCIPLES OF ConFLict oF Laws 147 (2d ed. 1951); GoopricH, HANpD- 
BOOK OF THE ConF.ict oF Laws 240 (3d ed. 1949); Dicey, Conriict or Laws 799 (4th ed. 
1927). 

8 RESTATEMENT, CoNnFLIcT oF Laws § 603 (1934). 

“Lorenzen, The Statute of Limitations and the Conflict of Laws, 28 YALE L.J. 492 
(1919). 

* See note 12 supra. 

Davis v. Mills, 194 U.S. 451, 24 Sup. Ct. 692 (1904); The Harrisburg, 119 US. 
199, 7 Sup. Ct. 140 (1886); Lewis v. Reconstruction Finance Corp., 177 F.2d 654 (D.C. 
Cir. 1949); Daury v. Ferraro, 108 Conn. 386, 143 Atl. 630 (1928); Cristilly v. Warner, 87 
Conn. 461, 88 Atl. 711 (1913); Louisville & Nashville R. Co. v. Burkhart, 154 Ky. 92, 157 
S.W. 18 (1913); Negaubauer v. Great Northern R. Co., 92 Minn. 184, 99 N.W. 620 
(1904). 

7 Cauley v. S.E. Massengill Co., 35 F. Supp. 371 (D.C. 1940); Vitaphone Corpora- 
tion v. Electrical Research Products, 19 Del. Ch. 247, 166 Atl. 255 (1933); Tieffenbrun 
v. Flannery, 198 N.C. 397, 151 S.E. 857 (1930); Connecticut Valley Lumber Co. v. Maine 
Cent. R.R., 78 N.H. 553, 103 Atl. 263 (1918). 

*® Pulsifer v. Greene, 96 Me. 438, 52 Atl. 921 (1902). 

® Boyd v. Clark, 8 Fed. 849 (E. D. Mich. 1881); Colell v. Delaware L. & W.R. Co., 
80 App. Div. 342, 80 N.Y. Supp. 675 (1903). 
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the statute of limitations is not found in the statute that creates the right, but 
is nevertheless “specially directed at the qualification of the right.” *° 

The typical conflicts situation involving the above-mentioned problem 
is that of a litigant attempting to enforce a right created by a foreign statute 
of the type commonly called a “wrongful death act.” *! In such a statute it 
is commonly provided that the action for the wrongful death shall be 
limited to a certain period of time, as it was in this case. Authorities are 
divided as to whether this limitation attaches to the right or to the remedy, 
and there is no noticeable trend in the cases favoring one theory over the 
other.”? A representative case holding that the limitation is an intimate com- 
ponent of the right created by the statute is Negaubauer v. Great Northern 
R. Co., 78 where it was held that the three year limitation of Montana would 
apply rather than the two year limit of Minnesota, when the death occurred 
in Montana, even though the action was brought in the Minnesota court. But 
a Pennsylvania court held, under substantially the same circumstances, that 
the forum’s statute of limitation operated to bar the plaintiff’s cause of ac- 
tion.”4 

A number of states have adopted what have been termed “borrowing 
statutes.” 25 These statutes generally provide that when the statutory period 
of the foreign jurisdiction has expired, the right may not be enforced in 
the forum even though the period of limitation of the forum is longer than 
the other. Commonly, these statutes “borrow” the law of the place where the 
cause of action arose,?° but they sometimes refer to the place where the 
activity occurred 7 and some use a combination of references.?8 

Early cases in the Supreme Court of the United States °° have recog- 
nized the distinction between the ordinary “procedural” statute of limitation 
and the statutory provisions found in rights of action created in statutes 
patterned after Lord Campbell’s Act.2° In The Harrisburg *! Chief Justice 
Waite felt that “the liability and remedy are created by the same statutes, 
and the limitations of the remedy are therefore to be treated as limitations of 


Davis v. Mills, 191 U.S. 451, 24 Sup. Ct. 692 (1886). 

*! Tieffenbrun v. Flannery, 198 N.C. 397, 151 S.E. 857 (1930). 

For cases discussing whether the limitation goes to the right or to the remedy, see 
annotations in 146 A.L.R. 1356 (1943) and 68 A.L.R. 217 (1930). 

392 Minn. 184, 99 N.W. 620 (1904). 

* Rosenzweig v. Heller, 302 Pa. 279, 153 Atl. 346 (1931). 

*For cases concerning “borrowing” statutes, see annotations in 149 A.L.R. 1224 


(1944) and 75 A.L.R. 203 (1931). 
2° Turner v. Missouri-Kansas-Texas R. Co., 346 Mo. 28, 142 S.W.2d 455 (1940). 


** McGrath v. Helena Rubinstein, 29 F. Supp. 822 (S.D. N.Y. 1939). 

*® See note 25 supra. Also, note, 35 Cor. L. Rev. 762 (1935). 

* See notes 31 and 33 infra. 

* Created the action for wrongful death. Fatal Accidents Act, 1846, 9 & 10 Vict., 
c. 93. 

119 U.S. 199, 7 Sup. Ct. 140 (1886). 
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the right.” 3° Justice Holmes once stated that “. . . as the source of the obli- 
gation is the foreign law, the defendant, generally speaking, is entitled to the 
benefit of whatever conditions and limitations the foreign law creates.” 38 

Although not cited by the court in the majority opinion, the defendant 
based his argument, that the federal courts must apply the conflicts rules 
of the state wherein they sit, on the line of cases beginning with Erie R. v. 
Tompkins.*+ Justice Jackson in his dissenting opinion expressed a vigorous 
objection to the use of the Erie case as authority for that principle,*® and it 
would seem that this criticism was well taken for the reason that the court 
in the Erie case did not say whether the forum law applied because the state 
conflicts rule governed or because the federal court was free to choose its 
own conflicts rule. This situation was clarified superficially at least, in the 
case of Klaxon Co. v. Stentor Electric Mfg. Co.,?* which is generally cred- 
ited with the rule that, in cases under the jurisdiction of diversity of citizen- 
ship, the conflicts rules which govern are those of the state in which the 
federal court sits.87 Justice Jackson’s dissenting opinion again takes issue with 
this argument for the reason that the Klaxon case concerned an action on a 
contract which presented entirely different considerations from one in tort, 
and the dissent concludes that the KJaxon rule is simply dicta when applied 
to a situation concerning a statutory tort.** It appears reasonable that the 
rule in the Klaxon case could be open to this interpretation. 

It seems to be universally acknowledged that one of the chief purposes 
of private international law is the “attainment of uniform solutions,” *® and 
in furtherance of this proposition, it is likewise universally acknowledged 
that the avowed objective of the Evie case was uniformity of result in litiga- 
tion involving state-created rights when the action is brought in a federal 
court under the jurisdiction of diversity of citizenship.*° “Shopping” for 
favorable forums could be prevented by requiring that under the full faith 
and credit clause, the law of the place wherein the right of action arose fol- 
lows the litigant to the forum of his choice. This result will not follow if a 
logical projection of the majority opinion is made. Suppose, considering the 
fact situation in the instant case, plaintiff had brought her action in a juris- 
diction having a longer period of limitation than did the state wherein the 


® Id. at 214, 7 Sup. Ct. at 147. 

* Davis v. Mills, 194 U.S. 451, 454, 24 Sup. Cr. 692, 693 (1904). 

* 304 U.S. 64, 58 Sup. Ct. 817 (1938). 

*® Wells v. Simonds Abrasive Co., 345 U.S. 514, 519, 73 Sup. Cr. 856, 859 (1953). 

313 U.S. 487, 61 Sup. Ct. 1020 (1941). 

* Accord, Griffen v. McCoach, 313 U.S. 498, 61 Sup. Ct. 1023 (1941). 

* Wells v. Simonds Abrasive Co., 345 U.S. 514, 520, 73 Sup. Ct. 856, 859 (1953). 

% 1 RaBeL, THE Conriict or Laws: A ComPARATIvE Stupy 87 (1945); HANcocK, 
Torts IN THE ConFLicT oF Laws 54 (1942). 

* GoopricH, HANDBOOK OF THE ConFLICT oF Laws 33 (3d ed. 1949). For an excellent 


discussion of the diversity of citizenship problem, see Blume and George, Limitations 
and the Federal Courts, 49 Micn. L. Rev. 937 (1951). 
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cause of action arose? Following the reasoning in the principal case, if the 
cause of action had expired in the latter state, she could nevertheless enforce 
a right which has expired under the statute from which it accrued. 
Considering the inequitable possibilities of a logical application of the 
majority opinion in this case, it would seem that the court has reached an 
undesirable result. 
Tueopore E. Descu 


EVIDENCE—Relevancy of a Covenant Not to Sue. (Illinois) 


The defendants, owners of a liquor store, sold alcoholic beverages to 
Earl MacNevin causing his intoxication and a resulting automobile collision 
between MacNevin and the plaintiff. MacNevin paid the plaintiff $12,700 
in addition to the sum total of his hospital bills. As consideration for this 
compensation the plaintiff executed a covenant not to sue. Subsequently, to 
recover for the balance of his injuries, the plaintiff instituted action against 
the defendants under the Dram Shop Act.! The trial court allowed the 
covenant and the payments made under it to be introduced into evidence 
and rendered judgment on a verdict for the defendants. On appeal, held: 
Reversed and remanded. It was error to allow the covenant to be introduced 
into evidence, for this seriously impaired the plaintiff’s right to a fair trial. 
Moreover, such precedent would tend to discourage out of court settlement 
where two or more defendants are involved. The proper procedure for the 
trial court is to submit to the jury an issue on the total damages of the plain- 
tiff and then deduct from the verdict any amount paid under a covenant not 
to sue. De Lude v. Rimek, 351 Ill. App. 466, 115 N.E.2d 561 (1st Dist. 1953). 

A covenant not to sue one of several joint tortfeasors, unlike a release, 
will not discharge the others who are jointly and severally liable with the 
covenantee.? At early common law a breach of the covenant would only 
create a separate cause of action to be pursued in a separate suit. If however, 
the damages in the separate suit would equate the amount recovered by the 
covenantor, a court of equity, to avoid circuity of action, would enjoin the 
covenantor’s suit. Today the covenant can be pleaded as a direct defense.* 
In cases involving joint tortfeasors the general rule allows any covenant 
given one of the tortfeasors to be used in mitigation of damages in a suit 
against any other tortfeasor. This rule is predicated on the theory that even 


"Inui. Rev. Srat., c. 43, § 135 (1953). 

79 WicMore, EvipENce § 2435 (3d ed. 1940); RESTATEMENT, Torts § 885(2) (1939). 
In Chicago and A. Railway v. Averill, 224 Ill. 516, 79 N.E. 654 (1906), the court said that 
a covenant not to sue clearly indicates by its form that it is not intended to discharge 
liability of other tortfeasors. 

’ Guard v. Whitehouse, 13 Ill. 7 (1851). 
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though a plaintiff may sue the joint tortfeasors severally or jointly, he is only 
entitled to one satisfaction.‘ 

At the present time, the term joint tortfeasors is not limited to the con- 
cept that originated in the early law of torts. Rather, it includes persons 
whose independent tortious conduct contributes to the injury without re- 
gard to whether they acted in concert in producing the resulting damage.® 
Hence while the plaintiff has his election to sue as many or as few of the 
wrongdoers as he wishes, he can not in good conscience recover more than 
is necessary to make himself whole. The courts generally deduct any amount 
recovered in a previous suit or any amount obtained in consideration of a 
covenant not to sue.® A procedural difficulty arises when this principle is 
considered in conjunction with the proposition that there can be no con- 
tribution among joint tortfeasors.’ A procedure must be employed which 
will assure the plaintiff full compensation while precluding excessive re- 
covery for the same injury. Nevertheless in adopting this practice the court 
must also prevent any contribution among fellow wrongdoers.® 

There seem to be only two equitable solutions to the problem: (1) 
allow the jury to consider the evidence of the plaintiff's partial recovery, or, 
(2) allow the jury to determine only the plaintiff’s total damages and then 
deduct from this finding any amount previously received for the same in- 
jury. The jurisdictions which follow the first procedure seem to be overly 
influenced by the principle that a plaintiff can recover only once for his 
injury.® 

The Illinois history is curious and conflicting. In 1911, the Supreme 
Court on first impression held erroneous an instruction which informed the 


*Balich v. Philadelphia Dairy Prod. Co., 315 Del. 269, 162 Atl. 776 (1932); O’Neil 
v. National Oil Co., 231 Mass. 20, 120 N.E. 107 (1918); Lombardo v. Creamer, 113 N.J.L. 
117, 172 Atl. 584 (1934); Knapp v. Roche, 94 N.Y. 329 (1884); Parchfsky v. Kroll Bros. 
267 N.Y. 410, 196 N.E. 308 (1935); Ellis v. Esson, 50 Wis. 138, 6 N.W. 518 (1880). 
Contra: Musolf v. Duluth Edison Electric Co., 108 Minn. 369, 122 N.W. 499 (1909), 
(where the court based the decision on the ground that the agreement was for the bene- 
fit of the parties named in the agreement and for them only); Nashville Interurban Co., 
v. Gregory, 137 Tenn. 422, 193 S.W. 1053 (1917). 

5 RESTATEMENT, Torts § 879 (1939); Prosser, Torts § 109 (1941). ANDREWS 
STEPHAN’s PLeapING § 39 (2d ed. 1901) pointed out that in general there is no such thing 
as a joint tortfeasor, for torts are by their nature several. Where many are concerned 
in the commission of the same injury the plaintiff at his election may sue as many or as 
few as he wishes. 

® RESTATEMENT, Torts § 885(3) (1939). For a collection of cases see 104 A.L.R. 932 
(1936). 

"Johnson v. Chicago and Pacific Elevator Co., 105 Ill. 462 (1883). 

® The courts intimate that the problem does not arise when the payment is made 
not for the injury but to purchase peace from litigation or when the compensation is 
given as a gratuity. See Cooney v. Hughes, 310 Ill. App. 371, 34 N.E. 2d 566 (1st Dist. 
1941). But there seems to be no actual distinction between purchasing peace from litiga- 
tion and giving a covenant not to sue for they are both given to avoid court proceed- 
ings by the plaintiff who seeks compensation for his injuries. 


*See note 4, supra. 
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jury that they could deduct the amount paid under a covenant not to sue.?° 
The court reasoned that each wrongdoer was responsible for the whole 
amount of the damages and the law would not allow any contribution 
among joint tortfeasors. However, in the same year an Illinois appellate 
court decision allowed evidence of a payment made under a covenant not to 
sue on the question of damages, basing the decision on the ground that the 
plaintiff could only recover once for his injuries.1! In 1934, another appellate 
court decided that while the evidence of the covenant could be introduced 
to the jury, it could not be deducted from the verdict.!? Here the rationale 
was that in view of the small verdict returned by the jury, they had already 
made the deduction. This same procedure was again followed in a 1940 ap- 
pellate decision.!* By this time an exception to the rule had developed in any 
case where the plaintiff had a remedy under the Federal Employer’s Liability 
Act. In this instance the courts reasoned that the wrongdoers were not joint 
tortfeasors since the plaintiff had a separate statutory cause of action apart 
from any common law or other statutory relief. Consequently, they com- 
pletely excluded any evidence of a covenant not to sue." 

In 1947, two appellate court cases for no apparent reason retreated to 
the early rule of allowing the covenant to be introduced into evidence.’ 
Then in 1949 the conflict in these decisions was resolved through a mani- 
festly inequitable solution. In Aldridge v. Morris*® the court not only 
allowed payments under a covenant not to sue to be introduced into evi- 
dence, but also held that the amount received should be deducted from the 
verdict. The court stated that it was assuring a single recovery for the dam- 
ages sustained rather than allowing as many complete recoveries as there are 
defendants. But it is apparent that this procedure would not assure the plain- 
tiff of a fair trial since any amount received in consideration of a covenant 


Devaney v. Otis Elevator Co., 251 Ill. 28, 95 N.E. 990 (1911). 

“Gore v. Henroten, 165 Ill. App. 222 (1st Dist. 1911). The court recognized the 
conflict and held that the covenant could only be used as to the question of damages and 
not as to the plaintiff’s total right to recover for his injuries. 

”® Onyschuk v. A. Vincent and Sons Co., 277 Ill. App. 414 (1st Dist. 1934). Plaintiff 
brought suit under the Wrongful Death Statute and the jury returned a verdict of $2,500 
after hearing evidence that the plaintiff had received $1,200 in return for a covenant not 
to sue. 

*® Caruso v. City of Chicago, 305 Ill. App. 571, 27 N.E.2d 545 (1st Dist. 1940). 

™ McManaman v. Johns-Manville Corp., 400 Ill. 423, 81 N.E.2d 137 (1948); Scharf- 
enstein v. Forest City Knitting Co., 253 Ill. App. 190 (2d Dist. 1929). This rule has only 
been applied in Illinois where the statutory cause of action is under the Federal Em- 
ployer’s Liability Act. In reality however, the plaintiff has received only one injury and 
it is difficult to follow the courts reasoning that there are two causes of action, for were 
it not for the federal statute the plaintiff would be limited to only one recovery. 

5 Bejnarowitz v. Bakos, 332 Ill. App. 151, 74 N.E.2d 614 (1st Dist. 1947); Stousand 
v. Checker Taxi Co., 331 Ill. App. 192, 73 N.E.2d 4 (1st Dist. 1947). 

16 337 Ill. App. 369, 86 N.E.2d 143 (2d Dist. 1949). The case was affirmed by the 
Illinois Supreme Court in N.Y.C. & St. L. R.R. v. Transit Lines, 408 Ill. 336, 97 
N.E.2d 264 (1951) where the court called the decision “well reasoned.” 
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not to sue would be deducted not once but twice. The jury would naturally 
consider the covenant when they were ascertaining the amount of the dam- 
ages. The court would then deduct the amount received under the covenant 
once more from the damages determined by the jury. 

The procedure as set out in the Aldridge case was strictly adhered to 
until the decision in the instant case.’* Here the court established a procedure 
which deducted the amount paid under the covenant from the verdict, but 
denied its admissability into evidence.’® This decision was based on the 
theory that the jury’s only duty was the determination of the total amount 
of the damages sustained by the plaintiff. The covenant not to sue and the 
amount paid under it are not relevant to this determination. 

The advtantages of the procedure employed in the instant case are ob- 
vious. First, it would assure the plaintiff of a fair trial on the issue of total 
damages and would not discourage out of court settlements. Second, the 
plaintiff would not recover more than once for his injuries, since the court 
would deduct any amount previously received for the same injury. 

This method also has several distinct advantages over the early Illinois 
procedure of allowing the jury to mentally deduct any previous partial re- 
covery. If evidence of a substantial payment by a wrongdoer is submitted to 
the jury, the defendant may be prejudiced by an inference of liability arising 
from the fact that one of the joint tortfeasors had admitted liability and sub- 
mitted to settlement. On the other hand the plaintiff may be prejudiced by 
the jury’s inference that since he has recovered once he has been fully com- 
pensated. Hence it would logically follow that if a deduction need be made, 
it should be made by the court and not by the jury. 

The instant decision indicates that the courts are attempting to find a 
more practical solution to the problem of preventing the plaintiff from re- 
covering more than once for his injuries while assuring him a fair trial. To 
date the procedure of holding inadmissible any evidence of a covenant not 
to sue and the payments made under it would seem to represent the most 
equitable solution to this highly perplexing issue.’ 


Atvin E. DoMasH 


™ McClure v. Lence, 345 Ill. App. 158, 102 N.E.2d 546 (4th Dist. 1952); Burns v. 
Stouffer, 344 Ill. App. 105, 100 N.E.2d 507 (2d Dist. 1951); Hyde v. Montgomery Ward 
and Co., 343 Ill. App. 388, 99 N.E.2d 382 (3d Dist. 1951). 


** The procedure as set out in the principal case has been advocated in only one 
Illinois decision, where the facts were basically the same. Puck v. City of Chicago, 281 
Ill. App. 6 (1st Dist. 1935). 


® The only possible criticism of this procedure arises in the case where there is a 
question of fact as to whether or not a covenant not to sue had been executed. Following 
the procedure of excluding all evidence of the covenant and the payment from the jury, 
it would remain for the trial judge to decide the issue. The litigant who receives the ad- 
verse decision could appeal on the ground that he had been denied his constitutional 
right to a trial by jury. However, the probability of this type of situation arising is slight. 











SPRING] CASE COMMENTS 131 
INSURANCE—Effect of Misrepresentation in Life Policy. (Illinois) 


Plaintiff, beneficiary under a life insurance policy, brought an action 
against the defendant company to recover on the policy. The company de- 
fended on the ground that the insured had made false and material represen- 
tations as to past medical treatment in applying for the policy. Insured had 
stated that he had not consulted a physician nor had medical care for the 
past ten years, when in fact he had been treated for pains in the shoulder 
and upper abdomen several weeks before making the policy application. He 
died of heart disease soon after the issuance of the policy. Judgment for the 
plaintiff without a jury. On appeal, held: Affirmed. The insured had no 
knowledge of any ailment at the time of applying for the policy, and the 
examining physicians, agents of the defendant, knew as much or more about 
his condition as the insured knew himself. Asselborn v. State Farm Life In- 
surance Company, | Ill.App.2d 104, 116 N.E.2d 902 (2d Dist. 1954). 

The decision in the case involves the interpretation of an Illinois statute ! 
concerning representations and warranties in insurance policies. Similar 
statutes in other states have generally been held to abolish all distinctions be- 
tween common law warranties and representations.? Although negatively 
worded, the statute by implication provides that any false representation by 
the insurance applicant will avoid the policy if made with intent to deceive, 
or if it materially affects the risk or hazard assumed by the company. The 
representation in both situations is one of fact, in one instance the fact being 
the state of mind of the applicant at the time of making the application, and 
in the other a representation as to some past or present external fact at the 
time of making the application.’ A representation in order to affect the risk 
or hazard assumed by the company must be material. A representation made 
with fraudulent intent would perhaps avoid the policy even if immaterial 
although there are apparently no Illinois cases on the point.® It is often 


*TIxy. Rev. Srat., c. 73, § 766 (1953): “No misrepresentation or false warranty made 
by the insured or in his behalf in the negotiation for a policy of insurance, or breach of 
a condition of such policy shall defeat or avoid the policy or prevent its attaching unless 
such misrepresentation, false warranty or condition shall have been stated in the policy 
or endorsement or rider attached thereto, or in the written application therefor, of 
which a copy is attached to or endorsed in the policy, and made a part thereof. No such 
misrepresentation or false warranty shall defeat or avoid the policy unless it shall have 
been made with actual intent to deceive or materially affects either the acceptance of 
the risk or the hazard assumed by the company. This section shall not apply to policies 
of marine or transportation insurance.” 


? Vance, INsuRANCE, § 74 (3d ed. 1951); Note, 9 U. or Cut. L. Rev. 209, 212 (1942). 

®> Cf. Note, 17 J.B.A. Kan. 214, 218 (1948). 

‘Minnesota Mutual Life Insurance Company v. Link, 230 Ill. 273, 82 N.E. 637 
(1907). 

*Few of the Illinois cases even mention the statute in the reports of the opinion 
although probably following it in effect. 
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stated that a false representation is material if the insurer is led thereby to 
forego inquiry which a true statement would have induced it to make.® 

The materiality of the prior medical consultations in the present case 
appears clear.’ The insured had had three electrocardiograms made of his 
heart action, had been given nitroglycerine pills, and had had home and 
office visits by his family physician. But the physician found nothing wrong 
and the electrocardiograms were always normal. Thus the insured in making 
the application believed he was in good health and answered the questions 
as to his medical history in this way. But the fact still remained that the in- 
sured had misrepresented the collateral facts as to previous medical attention, 
and being material this probably is enough in Illinois to defeat the policy.® 

But the court treated the statements of the insured as being mere opin- 
ions as to the state of his health.® Furthermore the evidence showed that the 
insured’s conduct and activities were those associated with life, health, and 
a future outlook rather than illness and bed rest. This led the court to the 
conclusion that his statements were not made with fraudulent design. Such 
evidence, bearing upon the knowledge and belief of the insured, would seem 
to have only one purpose in the case. It would be pertinent to put the in- 
sured in a position to set up an equitable estoppel 1° against the insurer be- 


*Riley, Misrepresentation in the Field of Life Insurance, 1944 Ins. L.J. 259. In Geer 
v. Union Mutual Life Insurance Co., 273 N.Y. 261, 269, 7 N.E.2d 125, 128 (1937) it is 
stated: “The question in each case is whether the company has been induced to accept 
an application which it might otherwise have refused.” VaNce, INsuRANCE, § 67 (3d ed. 
1951) states: “It must be borne in mind that, in order that a representation shall be im- 
material, it must have had absolutely no weight with the insurer in making the contract 
in question; it must not in the slightest degree have induced him to enter into a contract 
which he would otherwise have declined or to take a less premium than he would other- 
wise have demanded.” 

"The question of materiality is generally held to be one for the jury. Cf. Marshall 
v. Metropolitan Life Insurance Co., 405 Ill. 90, 90 N.E.2d 194 (1949); Spence v. The 
Central Accident Insurance Co., 236 Ill. 444, 86 N.E. 104 (1908). But see, Sommer v. 
Guardian Life Insurance Company of America, 281 N.Y. 508, 24 N.E.2d 308 (1939). 

® Weinstein v. Metropolitan Life Insurance Co., 389 Ill. 571, 60 N.E.2d 207 (1945) 
(even though the insured died from a different cause); Metropolitan Life Insurance Co. 
v. Moravec, 214 Ill. 186, 73 N.E. 415 (1905) (insured falsely represented she had not 
had heart disease. Although she did not have it at time of signing application, policy 
held defeated.); Traut v. Pacific Mutual Life Insurance Co., 321 Ill. App. 374, 53 N.E.2d 
262 (1st Dist. 1944); Krajewski v. Prudential Insurance Company of America, 305 IIl. 
App. 64, 26 N.E.2d 892 (1st Dist. 1940); Continental Assurance Co. v. McCarty, 302 Ill. 
App. 10, 23 N.E.2d 385 (3d Dist. 1939); Tanner v. The Prudential Insurance Company 
of America, 283 Ill. App. 210 (1st Dist. 1935); Wassem v. Metropolitan Life Insurance 
Co., 269 Ill. App. 275 (4th Dist. 1933); Perkins v. The Prudential Insurance Company 
of America, 69 F.2d 218 (7th Cir. 1934) (observe the use the court makes of the word 
“fraud”). 

® There are a few Illinois cases upholding this view. See, Weisguth v. The Supreme 
Tribe of Ben Hur, 272 Ill. 541, 112 N.E. 350 (1916); Thompson v. State Mutual Life 
Assurance Co., 305 Ill. App. 255, 27 N.E.2d 330 (1st Dist. 1940); Shapiro v. Metropolitan 
Life Insurance Co., 114 N.J. Eq. 378, 168 Atl. 637 (1933). 

Such an estoppel was applied in Johnson v. Royal Neighbors of America, 253 
Ill. 570, 97 N.E. 1084 (1912) (against the insurer); Gavenis v. John Hancock Life In- 
surance Co., 284 Ill. App. 644, 2 N.E.2d 578 (1st Dist. 1936) (against the insured). 
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cause the defendant’s agents knew as much or more than the insured about 
his prior medical history, and such knowledge could be imputed to the 
principal insurer. However, the only direct evidence that the examining 
physicians knew about the insured’s recent medical attention was the testi- 
mony of one of them that the insured had told him about such attention. On 
appeal this testimony was sought to be changed as being a mistake in the 
transcript of testimony and an affidavit by the physician was offered in sup- 
port of this motion. The court, however, refused to change the record say- 
ing that this testimony, of itself, did not affect the court’s decision." 

If, then, the court’s decision in the instant case is not based upon an 
estoppel against the insurer, it appears to be a departure in view from the 
strict rule applied in most of the previous Illinois decisions.1* The answers 
to the questions in the application made by the insured were probably made 
in good faith as he had never been told that he had heart disease and per- 
haps considered his medical consultations unimportant. By the language of 
the statute, however, the insured’s good faith in this fact situation is not in 
question. If the statement is in fact false and material, regardless of the fact 
that it was made innocently or through mistake, the policy will be defeated. 
Some distinction has been made between suits in equity for cancellation of 
the policy by the insurer and actions at law to recover on the policy by the 
beneficiary of the insured. In the latter situation it is sometimes stated that 
lack of good faith and knowledge of the falsity must be proved by the in- 
surer to avoid the policy, while in the former only the actual falsity must 
be proved by the insurer in order to avoid the policy if the representation is 
material to the risk.13 There would appear to be no reason for the distinction 
when considering the effect of the statute. 

The decision in the present case is certainly in line with the tendency 
towards a more liberal interpretation of insurance contracts by courts in re- 
cent years. The public policy of construing the contract to favor the in- 
sured whenever possible may perhaps be a desirable one. However, where 
the particular point of construction is covered by legislation, the difficulties 
in attempting to apply such a policy are illustrated by the present decision. 


Rosert D. Bropr 


” Asselborn v. State Farm Life Insurance Co., 1 Ill. App.2d 104, 116, 116 N.E.2d 902, 
907 (2d Dist. 1954). 


* See, for example, The Western & Southern Life Insurance Co. v. Tomasun, 358 
Ill. 496, 193 N.E. 451 (1934); Smith v. Monumental Life Insurance Co., 301 Ill. App. 217, 
22 N.E.2d 399 (4th Dist. 1939), commented upon in 25 Iowa L. Rev. 381 (1940); Gorgen 
v. Continental Casualty Co., 290 Ill. App. 608, 9 N.E.2d 259 (1st Dist. 1937). Also, Greer 
v. Union Mutual Life Insurance Co., 273 N.Y. 261, 7 N.E.2d 125 (1937); Comments in, 
7 BRooKLyn L. Rev. 252 (1938), 36 Micu. L. Rev. 981 (1938), 22 Iowa L. Rev. 767 (1937). 


 Havighurst, Some Aspects of the Illinois Insurance Code, 32 Itu. L. Rev. 391, 403 
(1937). 
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LABOR LAW—Encouragement of Union Membership as an Unfair Labor 
Practice. (United States) 


The General Counsel of the National Labor Relations Board issued a 
complaint against the Gaynor News Company alleging, among other things, 
violation of § 8(a)(3) of the National Labor Relations Act.' This section 
makes it an unfair labor practice for an employer “by discrimination in re- 
gard to hire or tenure of employment to encourage or discourage member- 
ship in any labor organization. . . .” The company had, pursuant to a col- 
lective bargaining agreement with the union which was the exclusive bar- 
gaining agent for all the employees, granted a retroactive wage increase to 
union members only. Certain vacation benefits, which the company was not 
contractually bound to give, were also granted only to union members. The 
Board adopted the trial examiner’s finding that the company acted through 
self-interest and not to encourage unionism, but also found that the “natural 
and probable effect” of the discrimination would be to encourage unionism. 
Accordingly, an order was entered against the company. The Court of 
Appeals for the Second Circuit granted enforcement of substantially all 
parts of the order.? On appeal, held: Affirmed. The employer will be pre- 
sumed to have intended the natural consequences of his act; therefore spe- 
cific proof of the employer’s motives is unnecessary. Also, the Board may 
infer encouragement or discouragement of union membership from the evi- 
dence before it. Gaynor News Co., Inc., Etc. v. National Labor Relations 
Board, 347 U.S. 17, 74 Sup. Ct. 323 (1954).8 

While the Supreme Court has many times considered cases involving 
discouragement of union membership,‘ this is the first case to reach it in 
which the employer has been accused of the unlawful encouragement of 
union membership by discrimination. An examination of the Board’s views 


161 Stat. 136, 29 U.S.C.A. § 158(a) (3) (1947). “It shall be an unfair labor practice 
for an employer—(3) by discrimination in regard to hire or tenure of employment to 
encourage or discourage membership in any labor ogranization. . . .” 

? NLRB v. Gaynor News Co., Inc., 197 F.2d 719 (2d Cir. 1952). 

*The Court considered three cases together here. The other two being Radio 
Officers’ Union of Commercial Telegraphers Union, A.F.L. v. NLRB, 196 F.2d 960 
(2d Cir. 1952), hereinafter called Radio Officers, and NLRB v. International Brother- 
hood of Teamsters, Chauffeurs, Warehousemen and Helpers of America, 196 F.2d 1 (8th 
Cir. 1952), hereinafter called Teamsters. In these cases the union was charged with vio- 
lating § 8(b) (2) of the N.L.R.A., 61 Srat. 140, 29 U.S.C.A. § 158(b) (2) (1947), which 
reads as follows, “(b) It shall be an unfair labor practice for a labor organization or its 
agents—(2) to cause or attempt to cause an employer to discriminate against an em- 
ployee in violation of subsection (a) (3)... .” In Teamsters, the Court of Appeals for 
the Second Circuit denied enforcement on the grounds that there must be express proof 
of encouragement of union membership. The Court of Appeals for the Eighth Circuit in 
Radio Officers held that express proof of encouragement was not necessary and granted 
enforcement. The Supreme Court reversed Teamsters and affirmed Radio Officers. 

“See, e.g., NLRB v. Gullet Gin Co., Inc., 340 U.S. 361, 71 Sup. Ct. 337 (1950); 
NLRB v. Universal Camera Corp., 340 U.S. 474, 71 Sup. Ct. 456 (1951); Phelps Dodge 
Corp. v. NLRB, 313 U.S. 177, 61 Sup. Ct. 845 (1940). 
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in the discouragement cases should be helpful here since, as the Court said 
in the instant case,> “The principles invoked in those cases are, of course, 
equally applicable to both aspects of employer discrimination. . . .” 

The Board, in most instances where it is not mechanically making its 
formal findings,® has interpreted 8(a)(3) and its predecessor 8(3),7 as if it 
read: “it shall be an unfair labor practice for an employer to discriminate 
because of union activity.” § (The statute states that “It shall be an unfair 
labor practice for an employer by discrimination in regard to hire or tenure 
of employment to encourage or discourage membership in any labor organi- 
zation.” The italics are added.) The Board’s interpretation of this section has 
apparently been accepted by the Supreme Court.® 

It might seem that the Board’s interpretation would lead to exactly the 
same results as would a literal interpretation of the section, since discrimina- 
tion because of union activity would probably discourage union member- 
ship. However, there are situations where this might not be true. For ex- 
ample, if one of the employer’s reasons for discharging an employee was an 
anti-union bias, the Board will find a violation of 8(a)(3) even though the 
employer had several valid reasons for discharging the employee.?® In this 
case there would be no discouragement of union membership if no one dis- 
covered the employer’s anti-union motive (besides the Board upon investiga- 
tion), because to the employees and the public, the ostensible reason for the 
discharge would be the employee’s inefficiency. Since no one would be 
aware of the discrimination, the discrimination could not discourage union 
membership.1! However, this type of case is the exception and in the vast 
majority of cases the Board’s finding of a violation, based upon its own test, 
would be proper because union membership would actually be discouraged. 


5347 US. 17, 39, 74 Sup. Ct. 323, 335 (1954). 


*The Board usually makes a formal finding to the effect that “the employer dis- 
criminated in regard to hire and tenure of employment, thereby discouraging member- 
ship in the union” (emphasis added). The Board’s orders also usually read to the effect 
that the employer shall “(1) Cease and desist from: (a) Discouraging membership 
in. .. .” However, the notices which the employer is required to post usually read as 
follows: “We will not discriminate in regard to hire or tenure of employment against 
any employee because of membership in or activity on behalf of any such labor organi- 
zation.” See e.g., In the Matter of Fort Worth Transit Co., 80 NLRB 1422 (1948); In 
the Matter of Wytheville Knitting Mills, 78 NLRB 640 (1948). 


749 Srat. 452, 29 U.S.C.A. § 158(3) (1935). The portion pertinent to this discussion 
has remained unchanged. 

§3 NLRB Ann. Rep. 27, 81 (1939). See Ward, “Discrimination” Under the Na- 
tional Labor Relations Act, 48 YALE L.J. 1152 (1939). 


® Associated Press v. NLRB, 301 U.S. 103, 125, 57 Sup. Ct. 650, 652 (1937). “. .. (the 
employer) discharged him for his activities in connection with the Newspaper Guild. 
It follows that § 8, subsection . . . (3) authorizes the order. . . .” (Emphasis added). 
3 NLRB Ann. Rep. 70 (1939). 


See discussion in Ward, “Discrimination” Under the National Labor Relations 
Act, 48 Yate L.J. 1164 (1939). 
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In NLRB v. Air Associates,! the court refused to enforce the Board’s 
order. The Board’s finding of a violation of 8(a)(3) was based on its own 
test—discrimination because of union activity—and the court felt that proof 
of discouragement of union membership was necessary. However, Judge 
Frank, who wrote the Air Associates opinion, qualified it by two subsequent 
opinions 1° in which he stated that there need only be evidence from which 
the Board could infer that the acts would tend to discourage union member- 
ship. 

In the principal case, discrimination is admitted.!* It also seems self- 
evident that the discrimination was in favor of union members and against 
non-union members. Thus the case falls directly within the proscription of 
the Board’s test—discrimination because of union activity. 

At first this result might seem more difficult to accept than the result 
of the discouragement cases. It is readily apparent why an employer should 
be restrained from discouraging union membership, but it is less clear why 
he should be restrained from encouraging membership in a non-company 
union. 

However, upon examining the result of the principal case in the light 
of Section 7 of the Act,!® and particularly the Taft-Hartley addition to that 
section, it seems that this result is perfectly sound. By that section, the em- 
ployee “shall also have the right to refrain from any or all of such (labor 
organization) activities. .. .” As a practical matter, the granting of benefits 
to union members only, leaves the non-union employee with little choice 
but to attempt to join the union, and the purpose of the Act apparently is 
to leave the employees with a free choice. In NLRB v. Thompson Prod- 
ucts,* it was stated, “The rights of employees to join... or refuse to join 
any labor organization, are of equal value .. . and each is entitled to the pro- 
tection of the .. . Board.” 

Another problem which the Court considered in the principal case was 
whether there must be proof that the employer’s discrimination was moti- 
vated by his desire to encourage or discourage union membership. In the 
past, the Board has found a violation of 8(a) (3) in cases where the employer 
has discharged an employee because of the employer’s honest but erroneous 
belief that the employee has engaged in misconduct connected with an 


121 F.2d 586 (2d Cir. 1941). 

#8 Perkins v. Endicott Johnson Corporation, 128 F.2d 208 (2d Cir. 1942); NLRB v. 
Cities Service Oil Co., 129 F.2d 933 (2d Cir. 1942). 

* 347 US. 17, 39, 74 Sup. Ct. 323, 335 (1954). 

*61 Strat. 140, 29 U.S.C.A. § 157 (1947). “Employees shall have the right to self- 
organization, to form, join, or assist labor organizations, to bargain collectively through 
representatives of their own choosing, and to engage in other concerted activities for the 
purpose of collective bargaining or other mutual aid or protection, and shall also have 
the right to refrain from any or all of such activities... 2’ The Taft-Hartley addition 
is italicized. 

162 F.2d 287, 293 (6th Cir. 1947). 
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authorized union activity.!? In these cases the Board expressly concedes that 
the employer had no anti-union motives. He was merely trying to maintain 
discipline. This is analogous to the principal case where the Board also found 
that the employer had no pro-union motives.!8 While the Court in the prin- 
cipal case !® stated that the employer’s motive for discriminating is a decisive 
issue, it also states that “specific evidence of intent to encourage or discour- 
age is not an indispensable element. ... A man is held to intend the forseeable 
consequences of his conduct.” °° The Court is thus saying that the em- 
ployer’s motive can be shown by proving his intent. This seems to be con- 
fusing “motive” and “intent.” Apparently the Court is saying that a forsee- 
able consequence of discrimination because of union activities is the encour- 
agement or discouragement of union membership. Therefore, all that is 
necessary to establish a violation is to prove that the employer discriminated 
because of union activities. The fallacy of this reasoning in certain instances 
has been discussed above. 

In the two other cases which were before the Court at this time,”! the 
unions were found to have violated Section 8(b) (2). This section prohibits 
a union’s causing or attempting to cause an employer to discriminate in 
violation of 8(a)(3). The same principles were applied to the union’s con- 
duct as had been applied to the employer’s conduct. This puts unions on a 
par with employers, as far as these sections are concerned, and seems to be 
fully justified. 

STuART GREENBERGER 


LABOR LAW—Loyailty as Proper Grounds for Discharge. (United States) 


During a labor dispute between a labor union representing television 
technicians and the Jefferson Broadcasting Company, several technicians 
launched an attack upon the quality of the television broadcasts. This was 
done by means of handbills which made no reference to the labor dispute or 
to the labor union. Several technicians were discharged for the reason that 
they were the alleged sponsors of the disparaging handbills. The union filed 
a charge with the National Labor Relations Board claiming that the Com- 


NLRB v. Industrial Cotton Mills, 208 F.2d 87 (4th Cir. 1953); Cusano v. NLRB, 
190 F.2d 898 (3d Cir. 1951). But see 12 NLRB Ann. Rep. 32 (1947); 17 NLRB Ann. Rep. 
135 (1952). 

* The Board has been inconsistent in its general statements about the requirement 
of proving the employer’s anti-union motives. In 12 NLRB Ann. Rep. 29 (1947), it is 
stated: “Where the fact of unlawful discrimination existed, the Board held the motive 
immaterial.” However, in 15 NLRB Ann. Rep. 104 (1950), it is stated: “For the Board 
to find a violation of this section, a preponderance of the evidence must show that the 
employer acted from an illegal motive.” 

* 347 US. 17, 43, 74 Sup. Cr. 323, 337 (1954). 

1d. at 45, 74 Sup. Ct. at 338. 

™ See note 3, supra. 
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pany had committed an unfair labor practice by discharging the technicians. 
The Board reversed the trial examiner holding that the discharge was not an 
unfair labor practice and that the workers were not entitled to reinstatement. 
The Court of Appeals issued an order remanding the cause to the Board for 
further findings. On certiorari, held: Reversed. Disloyalty or disobedience is 
adequate cause for discharge even where the conduct could be considered 
concerted activity. Such activity is not protected by the National Labor Re- 
lations Act. NLRB v. Local Union No. 1229, 1.B.E.W., 346 U.S. 464, 74 
Sup. Ct. 172 (1953).1 

The instant case presents one of the most troublesome problems relating 
to the application and interpretation of federal labor law legislation. The 
question here involved is the determination of the ultimate limits which 
employees may approach in their constant effort to gain bargaining advan- 
tage. This problem is greatly complicated by the general language of section 
7 of the Labor Act which states in pertinent part: “employees shall have the 
right... to engage in other concerted activities for the purpose of collective 
bargaining or other mutual aid or protection. . . .” ? Section (8) (a) (1) causes 
any violation of Section 7 to be considered an unfair labor practice.’ 

The Act is not designed to protect individual action, and the law is well 
settled that an employee, acting individually and not in concert with others, 
may be discharged, demoted or refused reinstatement.* However, in situa- 
tions where the activity may be considered concerted, the question arises as 
to the sphere of protection that need be afforded. Though the language of 
Section 7 and 8(a)(1) is broad and seemingly without limit, it is clear that 
not all concerted activity is protected by the Act.® As stated in Hoover Co. 
v. NLRB: 


“The act does not confer absolute right upon employees to engage 
in every kind of strike or other concerted activity; and the fact that 
certain concerted activity is explicitly protected by statute, does not 
mean that improper concerted activity is also protected.” ® 


The Act specificly states that: “No order of the Board shall require the 
reinstatement of any individual as an employee who has been suspended or 
discharged, or the payment to him of any back pay, if such individual was 


149 Stat. 449 (1935), 29 U.S.C. §§ 157 et seqg., as amended, L.M.R.A., 61 Stat. 136 
(1947), 29 U.S.C. §§ 151 et seq. (Supp. I 1948). 

249 Srat. 452 (1935), 29 U.S.C. § 157, as amended, L.M.R.A., 61 Stat. 140 (1947), 
29 U.S.C. § 157 (Supp. I 1948). 

349 Srat. 452 (1935), 29 U.S.C. 158, as amended, L.M.R.A., 61 Stat. 140 (1947), 29 
U.S.C. § 158 (Supp. I 1948). 

*N.L.R.B. v. Nabors, 196 F.2d 272 (5th Cir. 1952); N.L.R.B. v. Ray Smith Transport 
Co., 193 F.2d 143 (Sth Cir. 1951); N.L.R.B. v. Tennessee Coach Co., 191 F.2d 546 (6th 
Cir. 1951); N.L.R.B. v. Russell Manufacturing Co., 191 F.2d 358 (5th Cir. 1951). 

5 Supra, notes 2 and 3. 

* 191 F.2d 380, 386 (6th Cir. 1951). 
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suspended or discharged for cause. . . .” 7 There are numerous cases allowing 
discharge for cause in situations where the activity was for an unlawful 
purpose.* There is another line of cases which uphold discharges for cause 
and refuse reinstatement where the activity, though for a lawful purpose, 
was carried out through the use of unlawful means.® The so-called “sit- 
down” strikes have been abrogated through this line of reasoning.!° 

In the instant case the court was faced with a somewhat different prob- 

lem. Here it was not found that the activity was carried out for an unlawful 
purpose nor that the means employed were unlawful. The Board ruled that 
the discharge was valid because the “tactics, in the circumstances of this 
case, were hardly less ‘indefensible’ than acts of physical sabotage.” 1! How- 
ever, the Board did not make any finding that the activity was unlawful. The 
Court of Appeals refused to accept such a holding and remanded the cause 
to the Board for a determination as to the unlawfulness of the conduct.!? 
The Supreme Court, in holding that a remanding to the Board was unneces- 
sary, relied heavily upon what it felt was the basic policy behind the Act. 
At the outset, the court stated that if the action on the part of the employees 
was sufficiently separate from the labor dispute there would be no question 
as to the propriety of a discharge. However, the court went further, declar- 
ing that: 

“Even if the attack were to be treated . . . as a concerted activity 
wholly or partly within the scope of those mentioned in § 7, the means 
used by the technicians in conducting the attack have deprived the 
attackers of the protection of that section when read in the light and 
context of the purpose of the Act.” 18 


For the above proposition the court cited a number of cases all of which 
seem to involve conduct of employees which was found to be walawful.' 
Southern S.S. Co. v. NLRB was cited as having sustained the discharge 
of seamen for disobedience on shipboard while away from home port. It is 
significant to note that action of the seamen in that case was held to be a 
violation of the federal mutiny act.’ 


749 Srat., 432 (1935), 29 U.S.C. § 160, as amended, L.M.R.A., 61 Stat. 146 (1947), 29 
U.S.C. § 160 (Supp. I 1948). 

®N.L.R.B. v. Sands Manufacturing Co., 306 U.S. 332, 59 Sup. Ct. 508 (1939); Hoover 
Co. v. N.L.R.B., 191 F.2d 380 (6th Cir. 1951). 

® Auto Workers v. Wisconsin Labor Board 336 U.S. 245, 69 Sup. Ct. 516 (1949); 
Allen-Bradley Local v. Wisconsin Board, 315 U.S. 740, 62 Sup. Ct. 820 (1942); N.L.R.B. 
v. Fansteel Metallurgical Corp., 306 U.S. 240, 59 Sup. Ct. 490 (1939). 

N.L.R.B. v. Fansteel Metallurgical Corp., 306 U.S. 240, 59 Sup. Ct. 490 (1939) 

194 N.L.R.B. 1507, 1511 (1951). 

2202 F.2d 186 (D.C. Cir. 1952). 

3 346 U.S. 464, 477, 74 Sup. Cr. 172, 179 (1953). 

™ See the Court’s footnote 13 at 346 U.S. 464, 478, 74 Sup. Ct. 172, 179 (1953). 

% 316 US. 31, 62 Sup. Cr. 886 (1941). 
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Justice Frankfurter, in his dissent,!* presented the argument that dis- 
charge for cause under 10(c) could not be disassociated from Section 7. 
Justice Frankfurter points out that: 


“To suggest that all actions which in the absence of a labor contro- 
versy might be ‘cause’. . . for discharge should be unprotected, even 
when such actions were undertaken as ‘concerted activities for the pur- 
pose of collective bargaining’, is to misconstrue legislation designed to 
put labor on a fair footing with management.” 17 


It seems that the result brought about by the majority opinion is sound. 
However, it appears a more tenable ground could have been found for the 
decision. Disloyalty is a loose concept and conceivably could be invoked in 
almost any situation where employees have a dispute with their employer. It 
perhaps could even be said that employees on strike because of an unfair 
labor practice of their employer were committing a disloyal act. Obviously 
such is not the intent of the Act nor the intent of the majority of the Su- 
preme Court; but, as pointed out by the dissent, “such imprecise notions as 
‘discipline’ and ‘loyalty’ in the context of labor controversies, as the basis of 
the right to discharge, is to open the door wide to individual judgment of 
Board members and judges.” 18 

It seems that the court could have reached the same result by a different 
line of reasoning without departing in any way from prior decisions. Under 
the facts in the instant case, it is open to conjecture whether or not the con- 
duct of the employees, conceding that the activity was concerted, was for 
their mutual aid or protection. Certainly, the underlying purpose was to gain 
bargaining advantage over the employer which in ordinary strike or picket- 
ing situations would be said to be for mutual aid or protection. However, it 
is arguable that the conduct of the employees in the present case was of a 
nature that would be detrimental to their position rather than beneficial. By 
undermining the product of the employer without any reference to a labor 
dispute, there is a strong possibility that this would leave a lasting effect upon 
the marketability of the employer’s product. This in turn would weaken the 
labor demand. True, in a strike the employer is harmed; however, this harm 
is not such that would outlast the duration of the strike. The buying public, 
upon the termination of a strike, will not ordinarily feel themselves com- 
pelled to refrain from purchasing the product for the reason that the product 
itself had not been disparaged. Thus, the same result would be reached 
through perhaps a less dangerous approach from the standpoint of legal 


precedent. 
IrvING S. FISHMAN 


% Justice Black and Justice Douglas joined in the dissenting opinion. 
346 US. 464, 481, 74 Sup. Ct. 172, 181 (1953). 
* Ibid. 
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PUBLIC UTILITIES—Pipeline Company Selling Natural Gas to Distribu- 
tors and Industrial Users Not a Public Utility. (Mlinois) 


The Mississippi River Fuel Corporation operates a gas pipeline from 
Louisiana and Texas to several counties in Illinois in the East St. Louis-Alton 
area. This company furnishes the natural gas requirements of Illinois Power 
& Light Company and the Union Electric Power Company, both of which 
are utilities distributing gas to the public generally. In addition the Missis- 
sippi Company supplies gas by special contract to some twenty-three large 
industrial users in the area. The Illinois Commerce Commission on the basis 
of these facts found the Mississippi River Fuel Corporation to be a public 
utility within the meaning of the Illinois Public Utilities Act and ordered it 
to comply with the provisions of the act.1 The circuit court reversed the 
order of the Commission. On appeal, held: Affirmed. The Company’s action 
in selling gas to a limited group of industria! customers cannot properly be 
characterized as the devotion of its property to “public use” within the 
meaning of the Public Utilities Act of this State. Mississippi River Fuel 
Corporation v. Commerce Commission, 1 Ill.2d 509, 116 N.E.2d 394 (1953). 

The purposes of public utility regulation are many and varied. One of 
them is to avoid economic waste through duplication of extensive and costly 
facilities which result in a burden on the public in the form of increased costs 
and the payment of a return upon a double investment of capital.? Another 
is to protect established utilities from ruinous competition which results in 
inadequate service to the public and losses which ultimately must be born by 
the public.* It is a well settled principle of constitutional law that a state may 
adopt whatever economic policy is reasonably necessary to promote the 
public welfare and to enforce such policy by legislation drafted for that 
purpose.* 

In the exercise of this power and with the above mentioned purposes 
in mind the Illinois Legislature drafted the Public Utilities Act which de- 
fines a public utility as “every corporation . . . that now or hereafter: (a) 
May own, control, operate or manage, within the State, directly or in- 
directly, for public use, any plant, equipment or property used or to be used 
for... the production, storage, transmission, sale, delivery, or furnishing of 


Tit. Rev. Srat., c. 111%, § 10.3 (1953). 


? [Illinois Power & Light Corp. v. Commerce Commission, 320 Ill. 427, 151 N.E. 236 
(1926); Choate v. Commerce Commission, 309 Ill. 248, 141 N.E. 12 (1923). 


Illinois Power & Light Corp. v. Commerce Commission 320 Ill. 427, 429, 151 N.E. 
236, 237, (1926), “The policy established by the regulation of public utilities is to pro- 
vide the public with efficient service at a reasonable rate, by compelling an established 
public utility occupying a given field to provide adequate service, and at the same 
time to protect it from ruinous competition.” West Suburban Transportation Co. v. 
Chicago & West Towns Railway Co., 309 Ill. 87, 140 N.E. 56 (1923); Choate v. Com- 
merce Commission, 309 Ill. 248, 141 N.E. 12 (1923). 


*Nebbia v. New York, 291 U.S. 502, 54 Sup. Ct. 505 (1934). 
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heat, cold, light, power, electricity or water; or for the conveyance of oil 
or gas by pipeline; ... or that (b) May own or control any franchise, license, 
permit or right to engage in any such business.” 

This statute specifically mentions pipelines, and would appear to be 
broad enough to include companies which sell only for resale to distributors 
whether they sell directly to consumers or not.® Such a decision was reached 
in Acquackanonk Water Co. v. Board of Public Utility Commissioners,* 
where the New Jersey court in applying an identical statute § held that the 
water company involved was a public utility even though it sold wholesale 
only. In rendering its opinion the court stated, “It does not make any dif- 
ference in my mind that it sells water at wholesale ... At any rate, in order 
that the rates for water to the individual citizens may be properly regu- 
lated, it is essential that the plan should be dealt with as a whole.” ® In other 
decisions power companies, pipeline companies, gas companies, water com- 
panies, and electric companies have all been found to be public utilities al- 
though not one of them sold directly to consumers.1° 

In view of these cases it would appear that the generalization could be 
drawn that the suppliers of public utilities should also be classified as public 
utilities and subjected to the jurisdiction of the Commerce Commission. 
However, pipelines fall into a special classification. This is due to the fact 
that the Federal Government in enacting the Federal Natural Gas Act has 
taken upon itself the regulation of the sale of natural gas for resale.1! Since 
the Federal Government has occupied this field, such activities are beyond 
the power of the state to regulate.!* Therefore, it would be an empty gesture 
for a state to declare such companies public utilities when it is powerless to 
regulate any of their activities. 


STuy. Rev. Srat., c. 111%, § 10.3 (1953). 

*Note that the statute itself says “every corporation ... that now . . . operates 
directly or indirectly for public use” 

"97 N.J.L. 366, 118 Atl. 535 (1922). 

®§ 15 Public Utilities Act (P.L. of New Jersey 1911 pp. 374) “The term public 
utility is hereby defined to include every corporation . . . that now or hereafter may 
own, operate, manage or control within the state of New Jersey any ... water.. 
system, plant or equipment for public use . . .” 

°97 N.J.L. 366, 367, 118 Atl. 535, 536 (1922). 

Salisbury & S. Ry. Co. v. Southern Power, 179 N.C. 330, 102 S.E. 625 (1920) 
(electric power); People’s Natural Gas Co. v. Public Service Commission, 270 Pa. 252, 
123 Atl. 799 (1924) (gas); Southern Oklahoma Power Co. v. Corporation Commission, 
96 Okla. 53, 220 Pac. 370 (1923) (electricity); Hackensack Water Co. v. Public Utility 
Commission, 95 N.J.L. 295, 112 Atl. 595 (1921) (water); Orndoff v. Public Utilities 
Commission, 135 Ohio St. 438, 21 N.E.2d 334 (1939) (natural gas); Contra: Humble Oil 
& Refining Co. v. Railroad Commission, 133 Tex. 330, 128 S.W.2d 9 (1939) (gas company 
selling gas on its own premises); Southern Ohio Power Co. v. Public Utilities Commis- 
sion, 110 Ohio St. 246, 143 N.E. 700 (1924) (electricity). 

52 Srar. 821-826 (1938), 15 U.S.C. § 717 et seq. (1946). 

” State of Missouri v. Kansas Natural Gas Co., 265 U.S. 298, 44 Sup. Ct. 544 (1924); 
Illinois Natural Gas Co. v. Central Illinois Public Service Co., 314 U.S. 498, 62 Sup. Ct. 
384 (1942). 
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The pipeline in the principal case, however, sold not only to distributors 
but also to some twenty-three large industrial users, and it is clear that the 
Federal Natural Gas Act has not occupied this field of sales of natural gas 
direct to consumers.!* Hence, the question remains as to whether sales by a 
natural gas company direct to consumers constitute it a public utility. The 
Supreme Court in the principal case answered this question in the negative. 
However, the cases cited by the majority as substantiating its position do not 
appear to be directly in point.'* Two of them involve private beverage com- 
panies selling surplus water and electricity to neighboring businessmen and 
homeowners.'® Both of these companies built their plants for their own use 
and merely accommodated a few neighbors by allowing them to hook on to 
the company’s lines. This is a substantially different situation than that in- 
volved in the principal case where the Mississippi River Fuel Corporation 
sold to industrial consumers 23,923,265 cubic feet of gas in one year.!® The 
other two cases relied upon by the court involved mutual telephone com- 
panies which supplied only their members and which were operated on a 
not-for-profit basis thus eliminating the vendor-vendee relationship which 
exists in the principal case.!7 

There are, however, several decisions which have decided this exact 
question and which have reached a result contrary to the Illinois position.'® 
In each of these cases it was pointed out that to hold otherwise would invite 
wide circumvention of public service regulation and would result in a mul- 
titude of companies supplying gas under special contracts in competition 
with regulated public utilities. Obviously such a situation would completely 
defeat the purpose and the intent of the legislature in enacting public utility 
regulations. In pointing this out the Ohio court said, “It may well be urged 


* Panhandle Eastern Pipeline Co. v. Michigan Public Service Commission, 328 Mich. 
650, 44 N.W.2d 324 (1950); Public Service Commission v. Panhandle Eastern Pipeline 
Co., 224 Ind. 662, 71 N.E. 2d 117 (1947) affirmed, 332 U.S. 507, 68 Sup. Cr. 190 (1947). 

“See Highland Dairy Farms Co. v. Helvetia Milk Condensing Co., 308 Ill. 294, 
139 N.E. 418 (1923); Danciger & Co. v. Public Service Commission, 275 Mo. 483, 205 
S.W. 36 (1918); Public Utilities Commission v. Okaw Valley Mutual Telephone Ass’n, 
282 Ill. 336, 118 N.E. 760 (1918); Public Utilities Commission v. Bethany Mutual Tele- 
phone Ass’n, 270 Ill. 183, 110 N.E. 334 (1915). 

* Highland Dairy Farms Co. v. Helvetia Milk Condensing Co., 308 Ill. 294, 139 N.E. 
418 (1923); Danciger & Co. v. Public Service Commission, 275 Mo. 483, 205 S.W. 36 
(1918). 

161 Tll.2d 509, 514, 116 N.E.2d 394, 401 (1953). This amount was five times the 
amount which Mississippi sold to its utility customers. 

Public Utilities Commission v. Bethany Mutual Telephone Ass’n, 270 III. 183, 110 
N.E. 334 (1915); Public Utilities Commission v. Okaw Valley Mutual Telephone Ass'n, 
282 Ill. 336, 118 N.E. 760 (1918). 

8 Industrial Gas Co. v. Public Utilities Commission, 135 Ohio St. 408, 21 N.E.2d 
166 (1939) (Company had 50 miles of pipeline and supplied 190 industrial users, held: 
a public utility) ; Panhandle Eastern Pipeline Co. v. Public Service Commission, 328 Mich. 
650, 44 N.W.2d 324 (1950); Public Service Commission v. Panhandle Eastern Pipeline 
Co., 224 Ind. 662, 71 N.E.2d 117, (1947), affirmed, 332 U.S. 507, 68 Sup. Cr. 190 (1947); 
Re Potter Development Co., 32 P.U.R., (N.S.) 45 (1939). 








144 LAW FORUM [VoL. 1954 


that a corporation calculated to compete with public utilities and to take 
away business from them should be under like regulatory restriction if 
effective governmental supervision is to be maintained.” 19 

What, then, could have been the basis for the decision in the principal 
case? First of all, the court mentions that the construction which the Com- 
merce Commission had placed on the statute for twenty years had excluded 
Mississippi River Fuel Corporation from its jurisdiction. In the court’s 
opinion this construction was not res judicata, but did have great persuasive 
effect.*° In his dissenting opinion Chief Justice Schaefer answers this argu- 
ment by pointing out that during this same period the Commission did ex- 
ercise jurisdiction over pipeline companies whose activities were similar to 
or identical with those of the appellee in the instant case.?! 

Secondly the court noted that the charter of the Mississippi Company 
did not permit it to act as a public utility and that to declare it to be a public 
utility would be to require it to act ultra vires.?? In the opinion of the court 
the Commerce Commission is not vested with such authority. However, the 
courts of almost every other jurisdiction have unanimously held to the con- 
trary, stating that it is what the corporation is actually doing rather than 
the purpose clause of its charter that determines whether the business is a 
public utility.2? The Oklahoma court said in answer to this ultra vires argu- 
ment, “No effort is made to require the corporation to do something which 
it has not professed; but only to regulate the corporation in connection with 
the service which it professes and actually renders.” *4 Indeed, the important 
thing is not what the company’s charter says it may do, but what it actually 
does, and if the things done constitute the company a public service com- 
pany, it ought not to be able to urge its own wrongful aggression in order to 
escape regulation. 

The third argument set forth by the Illinois court is that the Mississippi 
Company never intended to be a public utility or professed to devote its 
property to public use.?> In answer to this it must be said that if the determi- 


” Industrial Gas Co. v. Public Utilities Commission, 135 Ohio St. 408, 411, 21 N.E.2d 
116, 118 (1939). 

204 [ll.2d 509, 512, 116 N.E.2d 394, 397 (1953). 

14 Tll.2d 509, 517, 116 N.E.2d 394, 402 (1953). See Central Illinois Public Service 
Co. v. Illinois Natural Gas Co., 375 Ill. 634, 32 N.E.2d 157 (1944); Chicago District Pipe- 
line Co v. Illinois Commerce Commission, 361 Ill. 296, 197 N.E. 873 (1935); Illinois Com- 
merce Commission v. Panhandle Eastern Pipeline Co., P.U.R. (N.S.) 370 (1951). 

27 [ll.2d 509, 513, 116 N.E.2d 394, 398 (1953). 

*2Southern Oklahoma Power Co. v. Corporation Commission, 96 Okla. 53, 220 
Pac. 370 (1923); Parsons v. Detroit & C. Tunnel Co., 15 F. Supp. 986 (D.C. 1936); 
Buchanan County Power Transmission Co. v. Baker, 320 Mo. 1146, 95 S.W.2d 589 
(1928); Industrial Gas Co. v. Public Utilities Commission, 135 Ohio St. 408, 21 N.E.2d 
166 (1939); Use of Cirese v. Public Service Commission, 178 S.W.2d 788 (Mo. App. 
1944); Terminal Taxicab Co. v. District of Columbia, 241 U.S. 252, 36 Sup. Ct. 583 
(1916); Danciger v. Public Service Commission, 275 Mo. 483, 200 S.W. 36 (1918). 

* Southern Oklahoma Power Co. v. Corporation Commission, 96 Okla. 53, 55, 220 
Pac. 370, 372 (1923). 

1 Tll.2d 509, 513, 116 N.E.2d 394, 398 (1953). 
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nation were to be left up to the individual company as to whether it should 
be considered a public utility or not, we would no doubt have a very small 
number of public utilities and regulation would be impossible. When a simi- 
lar argument was propounded in Southern Oklahoma Power Co. v. Corpora- 
tion Commission, the court answered: “The statute has prescribed that the 
very service performed by this corporation is a public service, and, when the 
corporation undertakes to and does perform that service which the statute 
has defined to be a public service, such action constitutes a dedication of 
property to the public use.” *° 

Finally the court points out that the Mississippi Company had no public 
franchise and did not have the right of eminent domain.2? Here the court is 
in error. Under the Federal Natural Gas Act the Company has both a fran- 
chise and the right of eminent domain.?* In addition, by the clear terms of 
the Illinois Oil and Gas Act, the State of Illinois has granted the right of 
eminent domain to all companies distributing, transporting, or storing gas.*® 
This would seem to weigh very heavily in favor of declaring Mississippi a 
public utility. 

In Industrial Gas Co. v. Public Utilities Commission *®® the Ohio Court 
was confronted with these same arguments which seem to be the basis of the 
decision in the principal case. In summarizing, that court said, “Thus, chang- 
ing the purpose clause of the charter, refraining from the use of the right of 
eminent domain, avoiding a holding out to serve the public generally and 
selling only to select consumers by private contract could be employed as 
subterfuges by many public utility companies. If the business is still affected 
with a public interest, it remains a public utility.” This quotation points 
out the effect which the decision in the principal case must have if it is ad- 
hered to and followed. In short it will make it possible for each individual 
corporation to determine for itself whether or not it shall submit to the 
jurisdiction of the Commerce Commission. Needless to say this would be a 
fatal blow to public regulation of business affected with a public interest. 


Joun W. Mertzcer 


RES JUDICATA—Master Claims Benefit of Prior Judgment for Servant. 
(Illinois) 


Voss Truck Lines brought an action to recover for damage to its trac- 
tor-trailer unit incurred in a collision with a truck owned by Pike. In a prior 


7°96 Okla. 53, 56, 220 Pac. 370, 372 (1923). 

771 Tll.2d 509, 513, 116 N.E.2d 394, 398 (1953). 

7815 Srat. 821-826 (1938), 15 U.S.C. §§ 717, 717 h (f) (1946). 
Tit. Rev. Stat., c. 104, §§ 104-112 (1953). 

© 135 Ohio St. 408, 21 N.E.2d 166 (1939). 

1 Id. at 410, 21 N.E.2d at 168. 
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action against Pike the driver of the Voss truck recovered damages for per- 
sonal injuries and Pike was defeated in his counterclaim. The trial court held 
that Pike was estopped by the prior verdict from relitigating the issues and 
granted plaintiff’s motion for summary judgment. On appeal, held: Reversed 
and remanded. Voss Truck Lines is entitled to the benefit of an estoppel by 
verdict as to the issues of contributory negligence of its driver and the negli- 
gence of Pike, but the freedom of Voss Truck Lines from contributory 
negligence was not established in the prior action, Voss Truck Lines, Inc. v. 
Pike, 350 Ill. App. 528, 113 N.E.2d 202 (3d Dist. 1953). 

The rule that an estoppel by prior judgment must be mutually binding 
on the present parties has some well-settled exceptions. “Where the liability 
of a principal or master to a third person is purely derivative and dependent 
entirely on the principle of respondeat superior, a judgment on the merits 
in favor of the agent or servant . . . is res judicata in favor of the principal or 
master though he was not a party to the action.” * Illinois has followed this 
exception to the rule of mutuality 2 and it has also been recognized by the 
United States Supreme Court.’ 

Where the master, if liable, is liable only derivatively his negligence is 
not in issue. But where, as in the instant case, the master is not a defendant 
but is seeking to recover damages, it seems logical to deny him the benefit 
of the res judicata doctrine since the issue of the master’s contributory 
negligence has not been determined. If it were admitted that the plaintiff- 
master could not be guilty of negligence independently of his servant, the 
previous judgment for the servant should be res judicata for the master. 
But under Illinois law the plaintiff has the burden of proving that at the time 
of the accident he was in the exercise of due care.t This burden has been 


* FREEMAN, JUDGMENTS § 469 (5th ed. 1925). 

* Hayes v. Chicago Tel. Co., 218 Ill. 414, 75 N.E. 1003 (1905); Rogina v. Midwest 
Flying Service, Inc., 325 Ill. App. 588, 60 N.E.2d 663 (2d Dist. 1945); Antrim v. Legg, 203 
Ill. App. 482 (2d Dist. 1916). Also: Weekly v. Pennsylvania R. Co., 104 F. Supp. 899 
(E.D. Ill. 1952). 

* Bigelow v. Old Dominion Copper Min. & S. Co., 225 U.S. 111, 127, 32 Sup. Ct. 
641, 642 (1912). 

Accord: Portland Gold Mining Co. v. Stratton’s Independence, 158 Fed. 63 (8th 
Cir. 1907); Bradley v. Rosenthal, 154 Cal. 420, 97 Pac. 875 (1908); Good Health Dairy 
Products Corp. v. Emery, 275 N.Y. 14, 9 N.E.2d 758 (1937). 

Illinois courts have also applied the doctrine of res judicata to the reverse situation, 
making a “judgment in favor of a principal a bar to a subsequent action against the 
agent.” Spitz v. Be Mac Transport Co., 334 Ill. App. 508, 510, 79 N.E.2d 859, 860 (3d 
Dist. 1948); Anderson v. West Chicago St. Ry. Co., 200 Ill. 329, 65 N.E. 717 (1902). 

Accord: Kevis v. Schimmel, 213 Ind. 514, 13 N.E.2d 565 (1938); Emery v. Fowler, 
39 Me. 326, 63 Am. Dec. 627 (1855). 

This rule is usually justified on the ground that where the prior defendant may 
look to the latter for indemnity, a judgment in favor of the indemnitor should be con- 
clusive against the injured party. FREEMAN, JuUDGMENTs § 469 (5th ed. 1925). 

*Kepperly v. Ramsden, 83 Ill. 354 (1876); Basile v. Zeid, 345 Ill. App. 606, 104 
N.E.2d 124 (1st Dist. 1952); Harck v. Borden Co., 337 Ill. App. 659, 86 N.F.2d 424 (1st 
Dist. 1949); Crawford v. Cahalan, 259 Ill. App. 14 (2d Dist. 1930). 
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placed on a corporation suing for damage incurred in an automobile colli- 
sion,® and upon plaintiffs injured in collisions while riding in rear seats of 
autos.® Therefore it is immaterial that the record in the present case shows 
no suggestion that Voss Truck Lines was negligent apart from the conduct 
of its driver, since the defendant need not allege facts showing plantiff’s 
contributory negligence in order to controvert the evidence of plaintiff.’ 

In the few cases involving facts similar to those of the Voss case, con- 
tributory negligence of the plaintiff seems not to have been considered.’ In 
Blue Valley Creamery Co. v. Cronimus ® the court properly dismissed an ac- 
tion against the master whose servant had previously recovered a judgment. 
However, it then gave judgment for the master on his counterclaim for 
damages without discussing contributory negligence of the master. In 
United Mutual Fire Ins. Co. v. Saeli © the defendant had been found negli- 
gent and plaintiff’s driver had been found free from negligence in a prior 
trial. The master had a judgment on the pleadings in his action for damages 
though one judge dissented on the ground that the prior action was not res 
judicata as to the negligence of the plaintiff corporation. 

In the Voss case the court properly allowed plaintiff the benefit of an 
estoppel by verdict as to the issues actually litigated in the prior action, 
This case appears to be one of the logical exceptions to the requirement of 
mutuality, since the argument in Haverhill v. International Ry. Co." is not 


° Yellow Cab Co. v. Carlsen, 211 Ill. App. 299 (1st Dist. 1918). 

° Thompson v. Reimer, 283 Ill. App. 371 (3d Dist. 1936); Hanusik v. Hanlon, 258 
Ill. App. 114 (2d Dist. 1930). In Bradbury v. Humphrey, 162 Ill. App. 434 (1st Dist. 
1911), a father suing for the value of medical services to his son was required to prove 
his own due care though the boy had previously recovered judgment for the injuries. 

"In Blake v. Evers, 341 Ill. App. 382, 91 N.E.2d 75 (2d Dist. 1950), however, it was 
held that the defendant-driver could not offer evidence of the drunkenness of plaintiff- 
pedestrian where such state of intoxication was not alleged in the pleadings. Under the 
Civil Practice Act § 43 (4) any “defense, whether affirmative or not, which if not ex- 
pressly stated in the pleading, would be likely to take the opposite party by surprise, 
must be plainly set forth in the answer or reply.” Justice Bristow said “This requirement 
of the Civil Practice Act was designed to avoid the very controversy which has arisen 
in this case.” (See Fox v. Hopkins, 343 Ill. App. 404, 408 (3d Dist. 1951). The statute, if 
construed broadly, might require the present defendant to give Voss Truck Lines notice 
of his defense. But it is improbable that a court would rule that this corporate plaintiff 
would be surprised by a claim that it was guilty of contributory negligence in using 
faulty equipment—or a similar allegation. Only where the defense is of such unusual 
character as to make surprise likely is the defendant required to give notice. 

®Blue Valley Creamery Co. v. Cronimus, 270 Ky. 496, 110 S.W.2d 286 (1937); 
United Mutual Fire Ins. Co. v. Saeli, 272 App. Div. 951, 71 N.Y.S.2d 696 (1947), aff'd 
without opinion, 297 N.Y. 611, 75 N.E.2d 626 (1947); Haverhill v. International Ry. Co., 
217 App. Div. 521, 217 N.Y. Supp. 522 (1926), aff'd without opinion, 244 N.Y. 582, 155 
NE. 905 (1927). 

°270 Ky. 496, 110 S.W.2d 286 (1937). 

272 App. Div. 951, 71 N.Y.S.2d 696 (1947), aff'd. without opinion, 297 N.Y. 611, 
75 N.E.2d 626 (1947). 

1217 App. Div. 521, 217 N.Y. Supp. 522 (1926), aff'd. without opinion, 244 N.Y. 
582, 155 N.E. 905 (1927). 
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applicable. In that case strict adherence to the rule of mutuality was neces- 
sary in order to avoid a harsh result. The defendant had previously been 
sued on a small claim in an inferior court by the plaintiff’s servant and had 
called no witnesses. The court sensibly held that a judgment obtained in 
this manner was not res judicata for the master. This argument has been 
criticized as proceeding “from the basic hypothesis that a lawsuit is merely 
a controversy between parties” !* and ignoring the interest of the state in 
concluding litigation. Another writer has said the argument that defendant 
might not have defended fully against the first plaintiff would not be so 
forceful if “he knew he would be precluded from a successful defense by 
failure to take advantage of his facilities in the first action. The possible in- 
convenience to a litigant is not a sufficient answer to public policy looking 
towards conclusion of litigation.” 18 

It is certainly true that the general welfare requires litigation to come 
to an end,'* but not at the expense of a full hearing on the merits. It is doubt- 
ful whether the quantity of litigation could be reduced sufficiently to justify 
a rule precluding a defendant from a successful defense solely because he 
had not thought it advantageous to defend vigorously in a prior action. The 
cost of defending might have been disproportionate to the claim, or the suit 
might have been in an inconvenient forum, or personal reasons applicable 
only to the earlier plaintiff might have prevented a strong defense.'® 

However, there is no reason for requiring mutuality of estoppel where 
the party to be estopped was the plaintiff in the earlier action. “A plaintiff 
who deliberately selects his forum and there unsuccessfully presents his 
proofs is bound by such adverse judgment in a second suit involving all the 
identical issues already decided. The requirement of mutuality must yield 
to public policy.” 1° In the Voss case the defendant, Pike, was a counter- 
plaintiff in the previous suit and had every incentive to present his side of 
the case fully. He should be bound by the decision on issues which he has 
forcefully contested. 

The decision in Voss Truck Lines Inc. v. Pike was logical and fair. It 
assured the parties of an opportunity to litigate all issues fully and, through 
the use of the estoppel by verdict doctrine, prevented unnecessary litigation. 


Donatp A. HENnss 


” Note, 12 Corn. L.Q. 92 (1927). 

Note, 18 N.Y.U.L.Q. Rev. 565, 571 (1941). See Riordan v. Ferguson, 147 F.2d 
983, 992 (2d Cir. 1945) for another criticism of the argument that, since a litigant may 
not have pressed his first case to the utmost, the rule of mutuality should be strictly 
followed. ‘ 

4 Coca-Cola Co. v. Pepsi-Cola Co., 36 Del. 124, 172 Atl. 260 (1934); Commonwealth 
ex rel. McClintock v. Kelly, 287 Pa. 139, 134 Atl. 514 (1926). 

* Note, 48 Cor. L. Rev. 98 (1943). 

© Coca-Cola Co. v. Pepsi-Cola Co., 36 Del. 124, 133, 172 Atl. 260 (1934). 

Accord: United Mutual Fire Ins. Co. v. Saeli, 272 App. Div. 951, 71 N.Y.S.2d 696 
(1947), aff'd. without opinion, 297 N.Y. 611, 75 N.E.2d 626 (1947). 
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SEARCH AND SEIZURE—Consent to Search and Seizure as a Waiver to 
Procurement of a Search Warrant. (Federal) 


The respondents were tried jointly and convicted under the District of 
Columbia lottery laws.! Seventy highly incriminating papers obtained from 
the home of the ringleader, Charles E. Nelson, were admitted in evidence 
over his objection. He contended that they were obtained from him in an 
illegal search and seizure by the Senate’s Special Committee to Investigate 
Crime in Interstate Commerce. The trial court ruled that Nelson had volun- 
tarily relinquished possession of these papers to the Committee, and denied 
his motion to return these papers and suppress them as evidence. On appeal, 
held: Reversed. The procurement of a search warrant preliminary to a 
search may be waived by an individual, by obtaining his voluntary consent. 
Since the respondent’s consent was not freely and intelligently given, the 
papers and documents taken without process were obtained by an unreason- 
able search and seizure and were inadmissible as evidence. Nelson v. United 
States, 208 F.2d 505 (D.C. Cir. 1953). 

The Fourth Amendment ? was incorporated in the Federal Constitution 
in an effort to protect the individual from the practice of unreasonable 
search and seizure which prevailed in the American Colonial period. By use 
of writs of assistance, the king’s officers were empowered to virtually un- 
limited invasion of the individual’s right to be secure in his home. Constitu- 
tional provisions, similar to the Fourth Amendment, have since been adopted 
in all forty-eight states. 

Although the right granted by the Fourth Amendment and the various 
state constitutional provisions has never been questioned, there is widespread 
disagreement as to the most effective method of preventing its impairment. 
The three methods devised to protect the right to be free of unreasonable 
searches and seizures are: (1) civil suits for damages against the person con- 
ducting the illegal search, (2) prosecution of officers under the criminal law, 
and (3) excluding evidence obtained by an illegal search. 

The exclusionary principle was first evolved in a search and seizure 
case ? by way of dictum. Twenty-eight years later, the exclusionary rule 


1 Charles E. Nelson and fifteen others, of whom eleven are appellants, were charged 
with (1) the operation and promotion of a lottery known as a numbers game in violation 
of 22 D.C. Cope § 1501 (1951), and (2) a conspiracy, under 62 Srat. 701 (1948), 18 
US.C. § 371 (1948), to violate that statute. 

2U.S. Const. Amendment IV: “The right of the people to be secure in their per- 
sons, houses, papers, effects, against unreasonable searches and seizures, shall not be 
violated, and no warrants shall issue, but upon probable cause, supported by oath or 
affirmation, and particularly describing the place to be searched, and the person or 
things to be seized.” 

* Boyd v. United States, 116 U.S. 616, 6 Sup. Ct. 524 (1886). (That section of the 
Customs Law of 1874 requiring production of private books, invoices, and papers, was 
held to be unconstitutional and void, as applied to a forfeiture of the defendant’s goods, 
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was clearly enunciated by the Supreme Court in Weeks v. United States.* 
Of all the possible explanations for the rule, the best seems to be that it is 
the most effective sanction against illegal searches and seizures. It is indeed 
unfortunate that this principle has been limited in application to federal 
prosecutions and to a minority of the American jurisdictions.’ Civil suits 
for damages have seldom been undertaken even by innocent search victims, 
for the same reasons which militate against the recovery by persons injured 
by any other police action. Despite the ineffectiveness of civil suits, govern- 
ments have generally failed to provide an effective statutory remedy and 
have uniformly failed to prosecute the officers involved.® Thus the exclu- 
sionary rule’s purpose is to furnish a needed deterent to illegal search.’ 
Following the Weeks decision, the Supreme Court embarked upon a 
period of strict adherence to the principle of judicial nullification of illegally 
obtained evidence.* The rule required that every search be conducted under 
a valid search warrant, if obtaining such warrant was reasonably required 
under the circumstances prevalent in the particular situation.” However, the 
decision of the Court in United States v. Rabinowitz seemed to’ place a 
limitation upon this view. The Court in that case held that in determining 
whether a search has been unreasonable, the emphasis sh~:!4 be placed upon 


as being repugnant to the Fourth and Fifth Amendments). The Court asserted a con- 
nection between the Fourth and Fifth Amendments. It announced that the facts con- 
stituted an unreasonable search and seizure, and that evidence so seized was inadmissable. 
Conceivably, the case could have been decided on the self-incrimination clause alone. 


*232 US. 383, 34 Sup. Cr. 341 (1914). 


* This principle has been termed the “federal rule” since in a recent case, the 
Supreme Court has held that the protection of the Fourth Amendment is not included 
within the Fourteenth. Wolf v. Colorado, 338 U.S. 25, 69 Sup. Ct. 1359 (1949). Illinois 
is among the minority jurisdictions which adheres to the Weeks decision. People v. 
Dalpe, 371 Ill. 607, 21 N.E.2d 756 (1939). 

®Nueslein v. District of Columbia, 115 F.2d 690, 695 (D.C. Cir. 1940). 


*Two major exceptions have developed to the exclusionary rule, the first of which 
may be termed the “personal interest” exception; and secondly, the rule is held inap- 
plicable if the evidence has been seized by persons other than officials of the prosecuting 
government, and without their prior encouragement. As to the first exception, see: 
Kelley v. United States, 61 F.2d 843 (8th Cir. 1932); Ingram v. United States, 113 F.2d 
966 (9th Cir. 1940) and the collection of cases in 78 A.L.R. 343 (1932). As to the second 
exception, see: Burdeau v. McDowell, 256 U.S. 465, 41 Sup. Ct. 574 (1921). 

§ McDonald v. United States, 335 U.S. 451, 69 Sup. Ct. 191 (1948); United States v. 
Trupiano, 334 U.S. 699, 68 Sup. Ct. 367 (1947); Zap v. United States, 328 U.S. 624, 66 Sup. 
Ct. 1277 (1946); Goldstein v. United States, 316 U.S. 114, 62 Sup. Cr. 1000 (1942). 

® The rule, of course, is not absolute. For example, a search warrant is not necessary 
if the search is made incident to a valid arrest, United States v. Rabinowitz, 339 U.S. 56, 
70 Sup. Ct. 430 (1950); but such search is generally restricted to the premises upon 
which the arrest is made, Agnello v. United States, 269 U.S. 20, 46 Sup. Ct. 4 (1925), and 
a general exploratory search is illegal, Lefkowitz v. United States, 285 U.S. 452, 52 Sup. 
Cr. 420 (1930). 

339 U.S. 56, 70 Sup. Cr. 430 (1950). 











SPRING] CASE COMMENTS 151 


the reasonableness of the search itself after a lawful arrest rather than the 
practicability of obtaining a search warrant." 

In the instant case, the government contended that the respondent Nel- 
son had voluntarily relinquished possession of the documents, thereby waiv- 
ing the requirement of procuring a search warrant.!? Nelson appeared before 
the Committee without counsel, under compulsion of a subpoena served 
upon him the preceding afternoon. The Committee spokesmen neither ad- 
vised him that he had a right to counsel nor that he had a constitutional right 
not to incriminate himself.1* He was threatened with prosecution for con- 
tempt if he refused to answer, for perjury if he lied, and for gambling ac- 
tivities if he told the truth. After intensive questioning for a full day, and 
after being issued a warning that he was still under subpoena, he was directed 
to turn over certain documents to an officer who was to accompany him to 
his home. He complied willingly, but upon arrival at respondent’s home, the 
specified papers could not be found. However, in the course of his search, 
the officer discovered the incriminating papers used as the basis for respond- 
ent’s conviction.!4 

The government did not deny that there was a search and seizure. It 
relied merely on Nelson’s assent to base its contention that the search and 
seizure was not unreasonable. In a remarkably explicit opinion, the court in 
Judd v. United States,!® enunciated the criteria for determining whether the 
consent obtained was voluntary and genuine. In that case, while Judd was 
under arrest he was asked if he had any objection to a search of his room. He 
stated that he had nothing to conceal and consented to having his room 
searched. In excluding evidence seized in a search pursuant to such assent, 
the court held: 1¢ 

“True, the obtaining of the warrant may on occasion be waived by 

the individual; he may give his consent to the search and seizure. But 
such a waiver or consent must be established by clear and positive testi- 
mony, and it must be established that there was no duress or coercion, 
actual or implied. The Government must show a consent that is ‘un- 
equivocal and specific,’ 17 ‘freely and intelligently given.’** . . . Non- 
resistance to the orders or suggestions of the police is not infrequent in 
such a situation; true consent, free of fear or pressure, is not so readily 


" Specifically overruling United States v. Trupiano, 334 U.S. 699, 68 Sup. Crt. 367 
(1947) to the extent that it required a search warrant if such could be practicably ob- 
tained. 

2 United States v. Thompson, 113 F.2d 643 (7th Cir. 1940); Waxman v. United 
States, 12 F.2d 777 (9th Cir. 1926). 

*U. S. Const. Amendment V. 

* These papers had not been mentioned during defendant's interrogation. In People 
v. Schmoll, 383 Ill. 280, 48 N.E.2d 933 (1943), the court held that consent to a search 
is a waiver only to the extent granted in the consent, and the officer may not go beyond 
the limits prescribed in the consent, just as he may not exceed the limit prescribed in a 
search warrant. 

5 190 F.2d 649 (D.C. Cir. 1951). 

** Id. at pp. 650-651. 
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to be found.!® In fact, the circumstances of the defendant’s plight may 
be such as to make any claim of actual consent ‘not in accordance with 
human experience,’ and explainable only on the basis of ‘physical or 
moral compulsion.’ ” 2° 


It is reasonable to assume that the evidence of waiver must be clear and 
convincing,”! and not the result of threats or coercion.2? The burden should 
be on the government to show that the defendant voluntarily consented to 
the search and the consent cannot be deemed voluntary unless it is made to 
appear that it was “freely and intelligently given.” °° In the instant case, the 
court, in concluding that the consent was not freely and intelligently given, 
seemed to be on a solid foundation by relying heavily upon the fact that 
respondent was not informed of his right to consult counsel, nor of his right 
to refuse to testify or to produce papers that would tend to incriminate him. 
In addition the court properly found an element of coercion since respond- 
ent was threatened with prosecution for contempt if he refused to answer, 
for perjury if he lied, and for gambling activities if he answered truthfully. 
The search and seizure of evidence which is unreasonable, cannot be made 
reasonable simply because the respondent offered no objection to the 
search.** In view of the pressure exerted by the Committee, the court 
properly recognized that the consent elicited from the defendant was im- 
pliedly, if not expressly, coerced.”® It concluded that although it cannot en- 
join a congressional committee from making an unconstitutional search and 
seizure, it has the duty to deny legal effect to evidence so obtained. The 
Fourth Amendment does not exempt any branch of the Federal Govern- 
ment, but applies with equal force to executive, legislative, and judicial 
action.”6 


™ Karwicki v. United States, 55 F.2d 225, 226 (4th Cir. 1932) (The lack of protest 
against the search is insignificant). 

* Kovach v. United States, 53 F.2d 639 (6th Cir. 1931). 

* United States v. Novero, 58 F. Supp. 275 (E. D. Mo. 1944). 

Ray v. United States, 84 F.2d 654, 656 (Sth Cir. 1936) (Consent cannot be deemed 
voluntary unless it was freely and intelligently given). 

*tNueslein v. District of Columbia, 115 F.2d 690 (D. C. Cir. 1940). 

* United States v. Hoffenberg, 24 F. Supp. 989 (E. D. N. Y. 1938). 

*° Supra, note 18. 

* Dukes v. United States, 275 Fed. 142 (4th Cir. 1921). 

_* The court in the instant case, on p. 513, said: “Judd and the cases it follows make 
clear that if Nelson had been subjected to the same day-long pressures in a police sta- 
tion or a district attorney’s office, his consent would not have been voluntary as a 
matter of law. ... If there is anything to suggest that a congressional committee hearing 
is less awesome than a police station or a district attorney’s office, and should therefore 
be viewed differently, it has escaped our notice. The similarity has become more ap- 
parent as the ‘investigative’ activites of Congress have become less distinguishable from 
the law enforcement activities of the Executive.” 

**For an informative discussion on this topic, see: McGeary, Congressional In- 
vestigations: Historical Development, 18 Cut. L. Rev. 425 (1951); and Lasson, THe His- 
TORY AND DEVELOPMENT OF THE FouRTH AMENDMENT TO THE UNITED STATES CONSTITUTION 
(1937). 
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The power of the courts and committees to elicit answers to questions 
should not be utilized to extort consent to illegal searches and seizures. Al- 
though the decision in the instant case seems to be a strict application of the 
exclusionary principle, it is submitted that, added to a field already replete 
with prior authorities, it will both enhance the furtherance of the protection 
afforded by the Fourth Amendment and still permit effectual police law 
enforcement. 

Ernest J. Nassos 


STATUTE OF FRAUDS—Estoppel to Assert. (Illinois) 


Plaintiff entered into a written contract for the purchase of real prop- 
erty, payment to be made in three equal biennial installments. Prior to June 
1, 1950, the due date of the second installment, plaintiff's home, situated on 
the purchased property, was destroyed by fire. To facilitate payment on the 
contract, plaintiff and vendor orally agreed to a modification of its terms, 
by which the time of payment for the second installment would be extended, 
and the time of payment of the third installment would be accelerated, thus 
providing for complete payment on June 1, 1951. In reliance on this agree- 
ment, plaintiff expended $17,000 in the construction of a new home on the 
purchased property. In May of 1950, vendor assigned the installment con- 
tract to defendant, Dolejs, a bona fide purchaser without notice of the oral 
modification. Subsequently, defendant learned of the oral modification, re- 
pudiated it, and on August 15, 1950, served notice of forfeiture for plaintiff's 
failure to pay the installment of June 1, 1950. Plaintiff brought an action to 
restrain defendant from interfering with his quiet enjoyment of the prop- 
erty. The trial court rendered judgment for the plaintiff. On appeal, held: 
Affirmed. Defendant took the contract subject to its conditions. Detrimental 
reliance by the plaintiff was sufficient to remove the oral modification from 
the one year clause of the Statute of Frauds.’ Rose v. Dolejs, 1 Ill.2d 280, 116 
N.E.2d 403 (1953). 

The broad general doctrine is that a contract required by the Statute 
of Frauds to be in writing cannot be modified by a subsequent oral agree- 
ment.? In its application, however, it is often repeated that the doctrine will 
not be allowed to perpetrate a fraud.? Hence, in many instances, detrimental 
reliance by one of the parties upon the oral modification will be sufficient to 


Iti. Rev. Srat., c. 59, § 1 (1953). “No action shall be brought . . . upon any agree- 
ment that is not to be performed within the space of one year from the making thereof, 
unless the promise or agreement . . . shall be in writing.” 

* Parish v. Haynes, 62 F.2d 105 (5th Cir. 1932); Robertson v. Melton, 131 Tex. 325, 
115 S.W.2d 624 (1938); Schaap v. Wolf, 173 Wis. 351, 181 N.W. 214 (1921). 

3 Wood v. Armstrong, 401 Ill. 111, 81 N.E.2d 500 (1948); MacDonald v. Crosby, 192 
Ill. 283, 61 N.E. 505 (1901). 
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render the oral agreement enforceable, not by virtue of the agreement, but 
by an estoppel working against the one who induced or allowed a departure 
from the written terms.4 On this basis, the vendor in the instant case was 
held to have waived his right to enforce the original agreement. The de- 
fendant, as assignee, stands in the same position as his assignor.’ The waiver 
became binding when the plaintiff expended $17,000 in reliance on the agree- 
ment. 

That terms and conditions of performance of a land contract may be 
orally modified on the basis of estoppel is a well established principle.® The 
major problem in the instant case, however, arises from the fact that the 
oral modification was not to be performed within one year and was there- 
fore in conflict with both the land provision 7 and the one year clause of the 
statute. 

Were only the land provision involved, the case would have been 
relatively simple.’ However, it should be noted that the Illinois Court, in 
avoiding a rather complex situation, did not treat the subsequent agreement 
as a modification to a land contract, but rather as an independent oral con- 
tract not falling within the land provisions of the statute.® Precedent for 
this view is almost negligible. Where similar situations have arisen in other 
jurisdictions, the tendency has been either to ignore the one year clause 1° 
or, if an estoppel can be proven, to enforce the agreement under the ration- 
ale that detrimental reliance was sufficient to remove the oral modification 


*Panno v. Russo, 82 Cal. App.2d 408, 186 P.2d 452 (1947), predicating their decision 
on the doctrine of “promissory estoppel;” Zannis v. Freud Hotel, 256 Mich. 578, 240 
N.W. 83 (1932); Erickson v. Kleinman, 195 Minn. 623, 263 N.W. 795 (1935); Imperator 
Realty Co. v. Tull, 228 N.Y. 447, 127 N.E. 263 (1920), in which Cardozo refers to the 
subsequent agreement as a “waiver,” with the statement, fully applicable to the instant 
case, that there is an estoppel “to take advantage of an omission induced by an un- 
revoked consent.” 


* Andrews v. Mohrenstecher, 295 Ill. 109, 128 N.E. 729 (1920); Parmly v. Buckley, 
103 Ill. 115 (1882). 

*Klatch v. Simpson, 237 Ky. 84, 34 S.W.2d 951 (1931); Becker v. Morstadt, 381 Ill. 
422, 45 N.E.2d 643 (1942); Andrews v. Moore, 145 Ill. 61, 33 N.E. 848 (1893); Burnstein 
v. Aldis, 234 Mich. 1, 208 N.W. 31 (1926). Contra: where, to be valid on the basis of 
estoppel, parol modification must be made before the original date of performance has 
expired, Cummings v. Arnold, 3 Mass. 486 (1842); Bullis v. Presidia Min. Co., 75 Tex. 
540, 12 S.W. 397 (1889). 

"It. Rev. Srat., c. 59, § 2 (1953). “No action shall be brought to charge any per- 
son upon any contract for the sale of lands . . . or any interest in or concerning them 
. .. unless such contract shall be in writing.” 


* Note 6, supra. 

*Rose v. Dolejs, 1 Ill.2d 280, 288, 116 N.E.2d 402, 408 (1953). 

Baynes v. Chastain, 68 Ind. 376 (1879), (one year clause held inapplicable to real 
estate transactions); Burns v. Daggett, 141 Mass. 368, 6 N.E. 727 (1886), (complete disre- 
gard of one year clause); Benner v. Billings, 107 Wash. 1, 181 Pac. 19 (1919), (one year 
clause held inapplicable to consummated sale of corporate stock though deferred pay- 
ments reached well beyond the period of one year). 
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from the operation of both clauses.!! Whatever may be the wisdom of the 
Illinois Court’s position on this point and irrespective of how the oral modi- 
fication is viewed, the major consideration in this case is whether detrimental 
reliance or estoppel can be used to remove the oral agreement from the 
vitiating effects of the one year clause of the statute.!* 

While it is generally held that complete performance of one side of an 
oral contract not to be performed within one year will remove the bar of 
the statute,’* a part performance will not do so.'* Likewise it is generally 
stated that the estoppel doctrine is not applicable to contracts which cannot 
be performed within one year.!® Corbin, in his work on Contracts, suggests, 


"Fall v. Hazelrig, 45 Ind. 576 (1874), “The fact that a contract for an interest in 
land may not be performed within one year, does not destroy the force of the equitable 
doctrine of part performance, nor prevent its application.” Sourbier v. Claman, 101 Ind. 
App. 679, 200 N.E. 721 (1936), (part performance sufficient to bar operation of land 
clause); Stitt v. Rat Portage Lumber Co., 96 Minn. 27, 104 N.W. 561 (1905); 2 WiLLI- 
STON, ConTRAcTs § 533 (1936). See note 14, infra, in regard to oral leasehold contracts. 


* Illinois has previously been confronted with litigation of a similar character, al- 
though the fraud was of a more patent nature. Blunt v. Tomlin, 27 Ill. 93 (1862) involved 
an oral contract for the sale of land where payment was to be made over a five year 
period. Because of vendee’s taking possession and making improvements, the contract 
was enforced. Without mention of an estoppel, the court said, “It would be as repugnant 
to the promptings of an enlightened conscience to allow the defendant to succeed in his 
fraud by the use of one statute, as the other.” The decision implied that the same facts 
which would take the case out of one clause of the statute (land) would be sufficient 
to take it out of the other (one year). 


* Diamond v. Jacquith, 14 Ariz. 119, 125 Pac. 712 (1912); Mc Donald v. Crosley, 
192 Ill. 283, 61 N.E. 505 (1901); Warszawa v. White Eagle Brewing Co., 299 Ill. App. 
509, 20 N.E.2d 343 (1st Dist. 1939). 


“Friedman v. Bergin, 22 Cal.2d 535, 140 P.2d 1 (1943); Nehls v. William Stock 
Farming Co., 43 Nev. 253, 184 Pac. 212 (1919); Chevalier v. Lane’s Inc., 147 Tex. 106, 
213 S.W.2d 530 (1948), (entailing a one year oral contract of employment with over 
six months of performance); Draheim v. Evison, 112 Wis. 77, 87 N.W. 795 (1901). 

Contra: Ga. Cong, c. 20, § 402(3). All clauses of the Statute of Frauds do not ex- 
tend to cases “where there has been such a part performance of the contract as would 
render it a fraud of the party refusing to comply, if the court did not compel a per- 
formance.” Bagwell v. Milan, 9 Ga. App. 375, 71 S.E. 684 (1911). 

Equity courts have been more liberal in allowing part performance to remove a 
case from the one year clause, even though the oral contract falls within both the land 
and the one year clause. However, this liberality is virtually limited to the enforcement 
of oral leasehold contracts. Shuell v. London Amusement Co., 123 F.2d 302 (6th Cir. 
1941); Anderson v. Collinson, 300 Ill. App. 22, 20 N.E.2d 980 (2d Dist. 1939), (holding 
that part performance as applied to short term leases is not as strict as when applied to 
sales contracts); Morrison v. Herrick, 130 Ill. 631, 22 N.E. 537 (1889); Last Chance 
Mining Co. v. Tuckahoe Mining Co., 202 S.W. 287 (Mo. App. 1918). 

Dryenforth v. Palmer, 240 Ill. 25, 88 N.E. 290 (1909) appears to have enforced a 
10 year oral contract after 7 years of performance. The enforcement was predicated 
both on the principle of part performance and a sufficient signing. 


5 Standing v. Morasco, 43 Cal. App. 244, 184 Pac. 954 (1919); Jackman v. Anheuser 
Busch Inc., 162 S.W.2d 744 (Tex. Civ. App. 1942). But see Western Union Telegraph 
Co. v. C. & P. Ry. Co., 86 Ill. 246 (1877), which as explained in Quin v. State Telephone 
Co., 122 Ill. App. 133 (2d Dist. 1905), would appear to have based enforcement of such 
a contract on detrimental reliance or estoppel. 
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however, that this generalization is misleading.'® It is Corbin’s belief that the 
cases in which the doctrine of part performance has been denied are those 
in which the restitutionary remedy is generally adequate to compensate for 
any losses. Yet, where such a remedy is inadequate and it would be a virtual 
fraud for the defendant to refuse performance, there would seem to be no 
reason why part performance should not remove the bar of the statute. 
Furthermore, if part performance is sufficient to take the case out of the 
statute, it would seem that a justifiable change in position, not amounting to 
part performance, should also remove the case from the statute.!7 

A cursory review of relevant decisions tends to substantiate Corbin’s 
belief, since the majority of cases falling within the scope of the one year 
clause deal either with personal service contracts or contracts otherwise ill- 
adapted to the remedy of specific performance.'® The relief requested here, 
however, was peculiar to equitable jurisdiction and the restitutionary rem- 
edy was inadequate. Hence, the justifiable change in position in reliance on 
the oral modification should be deemed sufficient to set up an estoppel for 
the enforcement of the waiver. 

Thus the Illinois Court has approached the one year clause in a logical 
manner, prescribing the remedy as the exigencies of the fact situation de- 
mand. Note, however, that the result could not have been accomplished 
without an innovation in the court’s definition of estoppel. By generally 
accepted Illinois construction, the estoppel in the instant case would be 
deemed neither equitable nor promissory, the former virtually always re- 
quiring a fraudulent misrepresentation,!® and the latter employed almost 
exclusively as a substitute for consideration.”° In the instant case, there was 
no fraudulent misrepresentation; nor was there lack of consideration for the 


*©2 Corsin, Contracts § 459 (1950). 


“Seymour v. Oelrichs, 156 Cal. 782, 106 Pac. 88 (1909). See note 23, infra, as to 
general liberal application of California Courts. 


*For analytic summary of cases not generally enforced under this clause, see 
Note, 6 A.L.R.2d 1045 (1948). 

*® City of Jacksonville v. Rodgett, 413 Ill. 189, 108 N.E.2d 460 (1952); Lowenberg 
v. Booth, 330 Ill. 548, 162 N.E. 191 (1928); Ozier v. Haines, 343 Ill. App. 400, 99 N.E.2d 
395 (3d Dist. 1951). These cases lay down six requirements for an equitable estoppel, the 
first of which is “words or conduct by the party against whom the estoppel is alleged 
amounting to a misrepresentation or concealment of material facts.” 

Illinois courts have enforced many oral contracts where there have been improve- 
ments and part performance. However, there is no mention of an equitable estoppel, the 
basis of the enforcement being either on the doctrine of part performance or on the 
rationale that the Statute of Frauds will not be allowed to perpetrate a fraud. Tess v. 
Radley, 412 Ill. 405, 107 N.E.2d 677 (1952); White v. White, 231 Ill. 302, 83 N.E. 215 
(1907); Morrison v. Herrick, 130 Ill. 631, 22 N.E. 537 (1889). 

2° Beatty v. Western College, 177 Ill. 280, 52 N.E. 432 (1898); Multi Electrical Mfg. 
Co. v. Lipmann, 307 Ill. App. 224, 30 N.E.2d 136 (1st Dist. 1940); Estate of Wheeler, 284 
Ill. App. 132, 1 N.E.2d 425 (1st Dist. 1936). In none of these cases was the term “promis- 
sory estoppel” ever employed. 
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oral modification.*! Hence, it would appear that the Illinois Court has con- 
strued equitable estoppel or estoppel in pais so as not to require a fraudulent 
misrepresentation.*? This view closely approaches the liberal California 
definition as stated in Wilson v. Bailey:*8 


“All that is meant in the expression that an estoppel must possess an 
element of fraud is that the case must be one in which the circum- 
stances or conduct would render it a fraud for the party to deny what 
he has previously induced or suffered another to believe and take ac- 
tion upon ... There need be no precedent corrupt motive or evil de- 


sign.” 

It should be noted that this definitive innovation is merely implied as a 
consequence of the decision. The court, in alluding to both part perform- 
ance *4 and detrimental reliance ?> indicated that it was uncertain as to the 
actual grounds for the decision. Assuming that the Court does realize the 
change, it is questionable whether they will restrict its utility to cases of 
the instant variety or whether they will employ it in treating litigation under 
other clauses of the statute. 

That it can be justification for expanded equitable relief is illustrated 


** The acceleration of the third payment from June of 1952, to June of 1951, is con- 
sideration for the extension of the second payment from June of 1950, to June of 1951. 


Some authority for not requiring a prior fraudulent misrepresentation may be 
found in Dill v. Widman, 413 Ill. 448, 109 N.E.2d 765 (1952); Becker v. Morstadt, 381 IIl. 
422, 45 N.E.2d 846 (1942); and Milligan v. Miller, 253 Ill. 511,97 N.E. 1054 (1912). In the 
Becker case, the court referred to an oral agreement as a waiver and then enforced the 
waiver on grounds of equitable estoppel. Indeed, the principal case along with the Becker 
case may both be part of an exception announced in Insurance Co. v. Mowry, 96 U.S. 
544, 547, (1877), and Elliot v. Whitmore, 23 Utah 342, 354, 65 Pac. 70, 74 (1901): “The 
only case in which a representation as to the future can be found to operate as an estop- 
pel is where it relates to an intended abandonment of an existing right, and is made to 
influence others, and by which they have been induced to act.” If this be the theory 
behind the principal case, the effect of the decision will be extremely narrow. 

8 Cal.2d 416, 423, 65 P.2d 770, 773 (1937). For liberal California trend, see also 
Roberts v. Wachter, 104 Cal.App.2d 281, 231 P.2d 540 (1951); Beckley v. Halm, 101 
Cal.App.2d 62, 224 P.2d 885 (1951); Standing v. Morasco, 43 Cal. App. 244, 184 Pac. 
954 (1919). 

**Rose v. Dolejs, 1 Ill.2d 280, 289,-116 N.E.2d 402, 408 (1953). “The erection of 
this home on the premises is certainly such part performance as will take the oral agree- 
ment out of the Statute of Frauds.” This part performance, under the present definition, 
falls within the scope of “equitable estoppel.” 

> Rose v. Dolejs, 1 Ill.2d 280, 289, 116 N.E.2d 402, 408 (1953). “The performance 
relied on must place the party who has performed in such a situation where it would be 
fraud upon him if the agreement were not carried out.” 

This detrimental reliance based on a promise rather than a misrepresentation may 
be loosely referred to as “promissory estoppel,” although this term generally refers to a 
substitute for consideration, i.e. detrimental reliance binding a contract which in its 
inception was without consideration. RESTATEMENT, Contracts § 90 (1933); 1 WILLISTON, 
Contracts §§ 139, 140 (1936). Consideration, however, is not lacking in the instant case, 
supra, note 21. See also Kahn v. Cecilia Co., 40 F. Supp. 878 (S.D.N.Y. 1941), where the 
court refused to employ promissory estoppel, asserting that this doctrine is used ex- 
clusively as a substitute for consideration. 
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by the recent case of Ozier v. Haines. Under the sale of goods clause,?? 
damages were denied though there was detrimental reliance and an in- 
adequate restitutionary remedy. In denying relief, the court stated that to 
invoke equitable estoppel, “words or conduct .. . amounting to a misrepre- 
sentation or concealment of material facts” must be shown.?® Certainly, by 
the clear implication in the instant case, a fraudulent misrepresentation is 
unnecessary and on this definition, damages would have been allowed in 
the Ozer case. 

In conclusion, the Court in the principal case has logically analysed a 
novel fact situation under the one year clause and has implicitly formulated 
a change in the definition of estoppel. The future effect of this development, 
in relation to other clauses of the statute, is wholly dependent on whether 
the court realizes the important definitive alterations in its terminology. 
This, of course, presupposes that the court will accept the innovation in its 
treatment of litigation under other clauses of the statute, where such treat- 
ment will promote the ends of justice without derogating from the preven- 
tive effects of the statute.?® Speculation, however, is of little value. We can 
only conclude under the peculiar facts of the instant case that where one for 
consideration waives his legal rights and a promisee relies upon this waiver to 
his detriment, he who induced or permitted this reliance cannot thereafter 
claim that the waiver was unenforceable under the one year provision of 


the Statute of Frauds. 
ALLAN I. MENDELSOHN 


TRADE REGULATION—Attempt to Influence Legislation As a Violation 
of Anti-trust Laws. (Federal) 


The plaintiffs, a trucking association and several individual operators of 
trucks in Pennsylvania, filed a proceeding under the Sherman and Clayton 
Anti-trust Acts alleging that the defendants, an organization of railroad 
presidents and the railroads they represented, illegally conspired to monopo- 
lize the business of transporting freight and passengers in the northeastern 
section of the United States. One of the specific charges set out in the 
complaint stated that the defendants, acting through their publicity agent 
(also a defendant) sought to secure legislation favorable to the railroads and 


6 343 Ill. App. 400, 99 N.E.2d 395 (3d Dist. 1951). 

"Try. Rev. Stat., c. 121%, § 4 (1953). “A contract to sell or a sale of any goods of 
the value of $500 or upwards shall not be enforceable ... unless . . . in writing . . . etc.” 

*8 Ozier v. Haines, 343 Ill. App. 400, 403, 99 N.E.2d 395, 396 (3d Dist. 1951). 


It is of interest to note the feeling among many that the entire statute has outlived 
its usefulness. See Great Britain Law Revision Co., 6th Interim Report (1937), (Com- 
mand No. 5449); 13 Corn. L. Q. 303 (1928); Willis, The Statute of Frauds—A Legal 
Anachronism, 3 Inv. L. J. 427 (1928). For arguments pro and con, see 2 Corsin, 
Contracts § 275 (1950). 
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injurious to the truckers through so-called “independent organizations.” ! 
The defendants moved to dismiss the complaint asserting that it failed to 
state a cause of action because the activities complained of did not fall within 
the scope of the antitrust laws and were within the protection of the first 
amendment to the Constitution. Held: Motion denied. The defendant’s ac- 
tivities in regard to influencing legislation, even if legal, could be within the 
proscription of the antitrust statutes, if done for purposes prohibited by such 
laws, i.€., to eliminate competition and secure a monopoly. Noerr Motor 
Freight, Inc. v. Eastern R.R. President’s Conference, 113 F. Supp. 737 (E.D. 
Pa. 1953). 

The decision in this case presents an interesting interpretation and appli- 
cation of the Sherman Antitrust Act.? According to the ruling, any combi- 
nation of persons or organizations which attempts to influence legislation 
for the purpose of securing freedom from competition or a monopoly for 
itself is subject to liability under the Sherman Antitrust Act. An evaluation 
of this decision will, of necessity, include a determination of two questions: 
(1) whether such activities are within the scope of the Sherman Act; and 
(2) whether such activities are protected by the first amendment to the Con- 
stitution of the United States. 

In reaching its decision the court invoked the decision in Slick Airways 
v. American Airlines,3 which reiterated the oft-stated rule that even if the 
means utilized are in themselves lawful, if they are part of a sum of acts 
which are relied upon to achieve an end which the Sherman Act forbids, 
they come within its prohibition. Clearly, if this rule is to be literally ap- 
plied, and if the defendant’s activities in attempting to influence legisla- 
tion were for the alleged purpose of eliminating competition, such activ- 
ities are illegal under the Sherman Act. The broad rule, that lawful means 
to achieve an unlawful end are to be condemned, has been cited in a large 
number of decisions, but a survey of these cases reveals that the activities 
complained of were in no way comparable to the defendant’s activities in 
the instant case. The utter lack of cases in point negates the possibility of 


1 The complaint contained several other allegations which the court implied would 
have been sufficient; however, they are not germane to this comment and will not be 
considered. 

250 Sra. 693 (1937), 15 U.S.C.A. § 1 (1951). 

? 107 F. Supp. 199 (D.C. Cir. 1952). 

*Schine Chain Theatres v. U.S., 334 U.S. 110, 68 Sup. Ct. 947 (1948) (price-cutting 
and buying other theatres to'keep competition out of various towns); American Tobacco 
Co. v. US., 328 U.S. 781, 66 Sup. Ct. 1125 (1946) (acquiring large holdings in tobacco 
industry for the purpose of creating a monopoly); Fashion Originator’s Guild v. Federal 
Trade Commission, 312 U.S. 457, 61 Sup. Ct. 703 (1941) (members of guild agreed to 
sell only to garment manufacturers who agreed not to use textiles produced by com- 
panies copying their designs); U.S. v. Socony Vacuum Oil Co., 310 U.S. 150, 605 Sup. 
Ct. 811 (1940) (conspiracy to fix prices of petroleum products); Standard Oil Co. v. US., 
221 U.S. 1, 31 Sup. Ct. 502 (1910) (purchasing large holdings in petroleum industry for 
purposes of establishing a monopoly); U.S. v. American Tobacco Co., 221 U.S. 106, 31 
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any controlling precedent for this decision, but considering the types of 
cases in which the general rule has been applied, it would appear that such 
an extension of the heretofore-recognized scope of the Sherman Act is not 
warranted. 

Other decisions would seem to support the proposition that the rule ap- 
plied by the court, in the instant case, is not to be literally applied. In Phillips 
v. lola Portland Cement Co.* the court said: 


“This act of congress must have a reasonable construction. It was not 
its purpose to prohibit or to render illegal the ordinary contracts or 
combinations of manufacturers, merchants and traders, or the usual de- 
vices to which they resort to promote their trade and make their oc- 
cupations gainful.” ® (Emphasis supplied) 


It seems clear that attempting to influence legislation is one of the 
“usual devices” within the meaning of the above quotation. 

In a more recent decision the Supreme Court of the United States 
concluded that the restraints of trade prohibited by the Sherman Act are 
only those which are comparable to restraints deemed illegal at common 
law.? The right to attempt to influence law-making bodies in order to gain 
a privilege or redress a grievance was recognized very early in English 
common law when all laws were initiated by a petition to the King.’ The 
common-law right to petition the government for redress of grievances 


Sup. Ct. 632 (1910) (purchasing control of production of tobacco products to establish 
a monopoly); Swift and Co. v. U.S., 196 U.S. 375, 25 Sup. Ct. 276 (1904) (application 
to meat dealers to fix selling prices and to agree not to bid against each other on the 
livestock market); Milk and Ice Cream Can Institute v. Federal Trade Commission, 152 
F.2d 478 (7th Cir. 1946) (freight equalization plan between members of Institute); U.S. 
v. New York Great Atlantic and Pacific Tea Co., 137 F.2d 459 (5th Cir., 1943) (price- 
cutting for the purpose of destroying competition); Mitchell Woodbury Corp. v. Albert 
Pick Barth Co., 41 F.2d 148 (1st Cir. 1930) (enticing away plaintiff’s employees to obtain 
trade secrets, customer lists, etc., for purpose of destroying the plaintiff’s competing 
business); U.S. v. Reading Co., 183 Fed. 427 (E.D. Pa. 1910) (defendant controlled 90% 
of local coal supply and raised prices); Monarch Tobacco Works v. American Tobacco 
Co., 165 Fed. 774 (W.D. Ky. 1908) (purchasing companies supplying materials to plaintiff 
in order to discover trade secrets and destroy its competing business); Slick Airways v. 
American Airlines, 107 F. Supp. 199 (D.C. Cir. 1952) (acquiring large holdings in aircraft 
transportation industry to establish a monopoly); U.S. v. Mountain States Lumber 
Dealers Ass’n, 40 F. Supp. 460 (D. Colo. 1941) (raising and fixing retail prices for lum- 
ber products); U.S. v. Central Supply Ass’n, 40 F. Supp. 964 (N.D. Ohio 1941) (con- 
spiracy to control prices and discriminate against those not members of the conspiracy) ; 
Majestic Theatre Co., Inc. v. United Artists Corp., 43 F.2d 991 (D. Conn. 1930) (con- 
spiracy among motion picture distributors not to distribute films to exhibitors except 
on the basis of a standard exhibition contract); U.S. v. Railway Employees Dept. of 
AF. of L., 281 Fed. 479 (N.D. Ill. 1922), (conspiracy to prevent railroad from getting 
workers and thereby halt their operations and restrain trade). 

°125 Fed. 593 (8th Cir. 1903). 

*See also; THORNTON, CoMBINATIONS IN RESTRAINT OF TRADE, 339 (2d ed. 1928). 

* Apex Hosiery Co. v. Leader, 310 U.S. 469, 60 Sup. Ct. 982 (1940); citing US. v. 
Addyston Pipe and Steel Co., 175 U.S. 211, 20 Sup. Ct. 96 (1899). 

5 PLucKNETT, A Concise History oF THE COMMON Law (4th ed. 1948). 
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was incorporated into the first amendment to the Constitution of the United 
States ® and the right to attempt to influence legislative bodies has been 
held to be an integral element of freedom of speech as guaranteed by that 
amendment.?° 

Numerous courts have held and it is generally recognized that the 
right of free speech is not absolute, and may be restricted to enhance the 
public welfare.1! Nevertheless, in the very recent decision of National 
Association of Manufacturers of U.S. v. McGrath, the court seemingly 
adopted the view that the right to attempt to influence the passage or de- 
feat of any legislation is a constitutional right which Congress has no power 
to abrogate.18 , 

This holding would appear to be in direct opposition to the decision 
in the instant case, for such an extension of the scope of the Sherman Act 
would result in statutory denial of the right to influence legislation. If the 
decision in the McGrath case is sound, and the interpretation given the 
Sherman Act in the principle case is correct, there will be no alternative 
but to declare the Sherman Act unconstitutional if its terms lead to the 
instant result. This, obviously, would be the height of absurdity when it is 
considered that the Sherman Act has been in effect some sixty-three years. 
As was stated in American Communication Ass’n v. Douds,'* it is the duty 
of the federal courts to interpret federal legislation in such a way as to make 
it conform with the Constitution, if this may be done while retaining the 
legislative intents and purposes. By applying this rule of interpretation the 
courts could very easily avoid the inevitable conflict between the principle 
case and the M/cGrath case if the latter decision is accepted. 

On the other hand, if the decision herein discussed is followed, and the 
McGrath case ignored, our concept of the workings of a representative 
government must be altered. Our society is based upon group conflict with 
the legislative bodies acting as referees and deciding which group or groups 


° U.S. Const. Amend. I. 


*°Nat’l Ass’n of Manufacturers of U.S. v. McGrath, 103 F. Supp. 510 (D.C. Cir. 
1952); Citizens Bank v. Board of Assessors, 53 Fed. 73 (E.D. La. 1893). 

™ Thomas v. Collins, 323 U.S. 516, 65 Sup. Ct. 315 (1945); Gitlow v. New York, 
268 U.S. 652, 45 Sup. Ct. 625 (1925); Ex Parte Hawthorne, 116 Fla. 608, 156 So. 619 
(1934). 

* 103 F. Supp. 510 (D.C. Cir. 1952). 

* The court held the Federal Regulation of Lobbying Act, 60 Strat. 839, 2 U.S.C.A. 
§ 270 (1946), unconstitutional as a denial of the right of free speech because the penalty 
for the Act’s violation was prohibition of the convicted party’s right to attempt to in- 
fluence legislation for a period of three years. The Supreme Court vacated this decision 
but only upon the ground that the case was moot. The constitutionality of the Act was 
not considered. 344 U.S. 804, 73 Sup. Ct. 31 (1952). 

4339 US. 382, 70 Sup. Ct. 674 (1950); citing U.S. v. C.1.0., 335 U.S. 106, 68 Sup. Ct. 
1349 (1948); and United States v. Delaware and Hudson Co., 213 U.S. 366, 29 Sup. Ct. 
527 (1909). 
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is most deserving of various rights and privileges.'® Evidence of this is the 
fact that in 1941 there were not less than three hundred seventy-five major 
pressure groups in the United States, each seeking to influence the passage 
or defeat of some type of legislation.'® 

It would seem that the instant decision should be reversed; if not on 
the basis of judicial precedent, then certainly on the basis of public policy. 
There is little good to be derived from such a holding, and the confusion 
that may occur in the courts in conjunction with the political repercussions 
to be realized would far out-weigh the desirable effects. 


Rosert D. McKNELLY 


VENDOR AND PURCHASER—Bona Fide Purchaser of Land Bars Claim 
of the Grantor’s Widow. (Illinois) 


The plaintiff and Tony Petta were lawfully married in Pennsylvania in 
1919. One year later Petta deserted the plaintiff and remarried without the 
benefit of a divorce. During the latter marriage he acquired two parcels of 
land in Illinois. In 1942, he conveyed one tract of land to one of the de- 
fendants, a bona fide purchaser for value. Petta died in 1949 leaving a will, 
which made no mention of plaintiff, devising the remaining tract on trust 
for his children by his last marriage. This parcel was subsequently conveyed 
to another bona fide purchaser for value, the other defendant here. Three 
years later, the plaintiff discovered the previous whereabouts of her deceased 
husband and promptly filed a petition to vacate the probate of his will. The 
estate was reopened and a finding was made admitting plaintiff as the lawful 
widow of the deceased. Plaintiff then renounced the will of Tony Petta and 
began the present suit to partition the real estate of which he had become 
seized since 1919, claiming “all common law and statutory rights accruing 
to her as his widow.” The action was dismissed for want of equity. On ap- 
peal to the Supreme Court, held: Affirmed. Where an examination of public 
records pertaining to the realty did not give notice of the existence of 
decedent’s first wife, and where valuable consideration was paid, the pur- 
chasers were bona fide purchasers and would be protected against the claims 
of the first wife. Petta v. Host, 1 Ill.2d 293, 115 N.E.2d 881 (1953). 

In Illinois, at the time of Petta’s death, his first wife, the plaintiff, was 
immediately vested with the statutory fee simple interest in the decedent’s 
estate.! Therefore, as to the parcel of land conveyed away by the decedent 


*For an excellent source of information relating to this point see LATHAM, THE 
Group Basis oF Pouitics (N.Y., 1952). 

6 BLAISDELL, GOVERNMENT UNDER Pressure (Public Affairs Pamphlets, No. 67, 
1945). 

’Krile v. Swiney, 413 Ill. 350, 109 N.E.2d 189 (1952). See Comment (1952) Law 
Forum 147. 
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prior to his death, she had only a right to dower.” It follows that since she 
did not affirmatively perfect her right to dower in accordance with the 
Probate Act,® she is barred of any interest in the first parcel since Tony 
Petta did not die seized of that tract of land. 

The situation is quite different with regard to the second parcel, since 
Tony Petta did die seized of that particular piece of land. The court found 
that the plaintiff had a valid basis upon which she could assert a claim to 
one-third of the fee. However, the question of whether she may prevail 
over one now holding title and occupying the position of a bona fide pur- 
chaser for value, who took without notice of plaintiff's interest, still re- 
mained. | 

The plaintiff and the defendants, the latter being bona fide purchasers 
for value, were found to possess equal equities. But, the court concluded, 
the defendants were entitled to the protection of the equitable doctrine that 
favors such bona fide purchasers. Obviously this decision is based upon the 
fact that the purchaser of land is charged only with notice of what appears 
in the records in the office of the recorder of deeds and the records of the 
circuit, probate, and county courts of the county in which the land is lo- 
cated.> The defendants must prevail since there was nothing contained in 
these records which would have put an innocent purchaser on notice of 
plaintiff’s prior equity.® 

The present case is comparable to one where a bona fide purchaser for 
value purchases from the beneficiaries under a will which has been duly pro- 
bated. There it has been held that a subsequent revocation of the probate 
does not destroy the buyer’s protected status as a bona fide purchaser for 
value.? The same rule has been applied to assure the protection of a bona 
fide purchaser from loss due to a subsequently discovered will which divests 
the purchaser’s vendor of his apparent title. In the case of Eckland v. 
Jankowski,? the subsequent devisee did not prevail because at the time of the 
purchase there was no notice as to the existence of the subsequently dis- 
covered will. Likewise, in the instant case there was nothing in the records 


? Weyer v. Barwell, 327 Ill. 214, 158 N.E. 475 (1928); Blankenship v. Hall, 233 Ill. 
116, 84 N.E. 192 (1908). 


3Txy. Rev. Srat., c. 3, § 171 (1953). “The surviving spouse of a decedent . . . may 
elect to take dower, .. by filing during his lifetime a written instrument . . . declaring his 
election to take dower therein.” 


“Inv. Rev. Srat., c. 3, § 168 (1953). “The surviving spouse is entitled . . . to one- 
third of each parcel of real estate if the testator leaves a descendant, or one-half of each 
parcel of real estate if the testator leaves no descendant.” 


5 Vombrack v. Wavra, 331 Ill. 508, 163 N.E. 236 (1928); Bullard v. Turner, 357 Ill. 
281, 192 N.E. 236 (1934). 


*Eckland v. Jankowski, 407 Ill. 263, 265, 95 N.E.2d 342, 343 (1950). 
*Eckland v. Jankowski, 407 Ill. 263, 95 N.E.2d 342 (1950). 

5 Newbern v. Leigh, 184 N.C. 166, 113 S.E. 674 (1922). 

° 407 Ill. 263, 95 N.E.2d 342 (1950). 
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to put the defendants on notice of the plaintiff's claim. However, this is the 
first time in Illinois that the recording statute has been used to exclude the 
claim of a surviving spouse to the fee interest in her husband’s estate. 

This decision may shed some light on the court’s attitude toward an un- 
answered question in Illinois. What should be the result where an innocent 
purchaser derives his title from a person who obtained the deed to the 
property in an unauthorized manner? At the present time the Illinois cases 
are in confusion. The leading case is Forcum v. Brown 1 where it was held 
that a bona fide purchaser was not entitled to protection in a suit by the 
grantor of a deed placed in escrow where the purchaser’s grantor obtained 
the deed without complying with the conditions of escrow. However, Clark 
v. Harper, states that such a bona fide purchaser, from one wrongfully 
obtaining delivery of a deed in escrow, will be protected. The Clark case 
relied upon Blight v. Scheck,!? the latter decision holding that “where one of 
two innocent persons must suffer a loss, he who is the cause of that loss 
ought to bear it.” In such a transaction, involving an unauthorized delivery 
of an escrow deed, the grantor is the person injured. But, it may be argued, 
that his position is not as strong as that of the plaintiff in the present case 
since the grantor is the one who caused the deed to be placed in escrow, 
thereby causing the third party to rely upon his vendor’s apparent title. 
There is no allegation that the plaintiff in the present case was the cause of 
any loss. On the contrary, the court found that the plaintiff was not guilty 
of laches.1* However, the present case may be an indication that the court 
will place more reliance on the recording statutes in the future. If so, the 
troublesome question of unauthorized delivery of deeds in escrow may be 
settled once and for all. 

The rationale of this present decision is basically sound. A contrary 
decision would render the laws requiring registration and recording less 
effective, if not useless. The public interest in greater merchantability of 
titles derived through probate proceedings and the stability of public 
records disclosing the title to real estate is apparently what swayed the 
court in the last analysis. Insecurity of titles and restraints on alienation of 
land are not to be encouraged. 

The plaintiff raised the additional argument that caveat emptor applies 
since the present title holder took from a purchaser at a guardian’s sale. This 
contention was brushed aside lightly by the court when it held that the 
defendant was not estopped from raising his equitable defense since the 
original sale was regular on its face.1* 


251 Ill. 301, 96 N.E. 259 (1911). 

215 Ill. 24, 41, 74 N.E. 61, 67 (1905). 

2 10 Pa. 285, 51 Am. Dec. 478 (1849). 

** Petta v. Host, 1 Ill.2d 293, 299, 115 N.E.2d 881, 886 (1953). 


“The second tract of land in the principal case was originally sold through a 
guardian’s sale. A purchaser at such a sale will be protected if the sale resulted from a 
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Either way, the court seemed determined that the equities of the de- 
fendants should prevail over those of the plaintiff. Whether the court was 
influenced by the fact that the plaintiff was abandoned by the deceased al- 
most thirty years ago, or whether this protection of a bona fide purchaser 
shall apply in all cases where the ten month period for claiming the statutory 
interest has expired, are interesting questions. The decision gives effect to 
the purpose that the authors of Illinois Probate Act Annotated 1° have at- 
tributed to Section 25 of the Probate Act.1® This new Section apparently 
frees real estate from outstanding dower claims unless the surviving spouse 
has perfected that right within the period stated in the Act.7 Section 25 18 
was intended to bar the surviving spouse even though the death of the de- 
cedent may be unknown to the survivor during that ten month period, and 
though the surviving spouse has had no real opportunity to perfect her 
claim.!® Nevertheless, the decision appears to be a sharp departure from the 
previous rule that the statutory interest of the widow would not be defeated 
unless she participated in some fraudulent act with her husband.”° This is 
especially true when we consider that the plaintiff in the present case did 
nothing, either by action or inaction, to injure the defendant. 


Martin J. KEATING 


court order, the court had jurisdiction, the proceedings are regular on their face, and the 
purchase was made in good faith. The defendant in the present case derives his title 
from such a purchaser but since the sale was regular on its face equitable estoppel works 
in his favor. Petta v. Host, 1 Ill.2d 293, 299, 115 N.E.2d 881, 887 (1953); Penn v. Heisey, 
19 Ill. 295 (1857); Lewis v. Van Cleve, 302 III. 413, 134 N.E. 804 (1922). 

** This work was prepared by a committee consisting of the leading members of 
the Illinois State Bar Association as an interpretation aid for members of the bar. 

Itt. Rev. Star., c. 3, § 162 et seq. (1953). 

"Id. § 171. 

8 Id. § 176. 

*Tllinois Probate Act Annotated, at page 38 of this work, (1940) the authors in re- 
ferring to section 25 state: “The provisions of this section, which are perhaps implicit in 
the provisions of section 19, emphasize the new rule under the Probate Act that dower 
must be perfected . . . it may be that the surviving spouse does not know of the existence 
of the dower interest . . . nevertheless the surviving spouse is barred under this section, 
although the surviving spouse has had no real opportunity to perfect it.” 

2° Haller v. Hawkins, 245 Ill. 492, 92 N.E. 299 (1910); Shoup v. Shoup, 319 Ill. 179, 
49 NE. 746 (1925). 
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